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LEASE OF RAILROAD EQUIPMENT No. 2 dated
as of May 1, 1975, between BURLINGTON NORTHERN
INC., a Delaware corporation (hereinafter
called the Lessee), and FIRST NATIONAL STATE
BANK OF NEW JERSEY, a national banking associ-
ation, acting as Trustee (hereinafter called
the lLessor) under a Trust Agreement dated as
of the date hereof (hereinafter called the
Trust Agreement) with Borg-Warner Equities
Corporation and Puget Sound National Bank
(said corporation and said bank being herein-
after called the Beneficiaries).

WHEREAS the Lessor is entering into a Conditional
Sale Agreement No. 2 dated as of the date hereof with General
Electric Company, a New York corporation (hereinafter called
the Builder) (such agreement being hereinafter called the
Security Documentation), wherein the Builder has agreed to
manufacture, sell and deliver to the Lessor the units of
railroad eguipment described in Schedule A hereto (herein-
after called the Equipment);

WHEREAS the Builder is assigning its interests in
the Security Documentation to First National Bank of Minneap-
olis, a national banking association, acting as agent under
a Finance Agreement dated as of the date hereof (hereinafter
called the Finance Agreement) with the Lessor and the parties
named in Schedule A thereto (said national banking associa-
tion, as so acting, being hereinafter, together with its suc-
cessors and assigns, called the Vendor);

~ WHEREAS the Lessee desires to lease such number of
units of the Equipment as are delivered and accepted and set-
tled for under the Security Documentation (hereinafter called
the Units) at the rentals and for the terms and upon the con-
ditions hereinafter provided;

WHEREAS the Lessor is assigning certain of its
interests in this Lease to the Vendor pursuant to an Assign-
ment of Lease and Agreement No. 2 dated as of the date
hereof; and

WHEREAS the Lessee is entering into a Lessee's Con-
sent and Agreement MNo. 2 dated as of the date hereof (herein-
after called the Consent) consenting to said assignment of
the Lease;



NOW, THEREFORE, in consideration of the premises
and of the rentals to be paid and the covenants hereinafter
mentioned to be kept and performed by the Lessee, the Lessor
hereby leases the Units to the Lessee upon the following
terms and conditions:

§ 1. Net Lease. This Lease is a net lease and
the Lessee shall not be entitled to any abatement of rent,
reduction thereof or setoff against rent, including, but not
limited to, abatements, reductions or setoffs due or alleged
to be due by reason of any past, present or future claims of
the Lessee against the Lessor, the Builder or the Vendor or
otherwise, whether under this Lease, the Security Documenta-
tion or otherwise; nor, except as otherwise expressly pro-
vided herein, shall this Lease terminate, or the respective
obligations of the Lessor or the Lessee be otherwise affected,
by reason of any defect in or damage to or loss of possession
or loss of use or destruction of all or any of the Units from
whatsoever cause, any liens, encumbrances or rights of others
with respect to any of the Units, the prohibition of or other
restriction against the Lessee's use of all or any of the
Units, the interference with such use by any person or entity,
the invalidity or unenforceability or lack of due authoriza-
tion of this Lease, any insolvency of or any bankruptcy,
reorganization or similar proceeding against the Lessee, or
for any other cause whether similar or dissimilar to the
foregoing, any present or future law to the contrary notwith-
standing, it being the intention of the parties hereto that
the rents and other amounts payable by the Lessee hereunder
shall continue to be payable in all events in the manner and
at the times herein provided unless the obligation to pay the
same shall be terminated pursuant to the express provisions
of this Lease. To the extent permitted by applicable law,
the Lessee hereby waives any and all rights which it may now
have or which at any time hereafter may be conferred upon it,
by statute or otherwise, to terminate, cancel, quit or sur-
render the lease of any of the Units except in accordance
with the express terms hereof. Each rental or other payment
made by the Lessee hereunder shall be final and the Lessee
shall not seek to recover all or any part of such payment
from the Lessor for any reason whatsoever.

§ 2. Delivery and Acceptance of Units. The Lessor
will cause each Unit to be delivered to the Lessee at the
point or points within the United States of America at which
such Unit is delivered to the Lessor under the Security Docu-
mentation. The Lessor hereby appoints the Lessee its agent
for inspection and acceptance of the Units pursuant to the




Security Documentation. Upon delivery of each Unit, the
Lessee will cause an employee of the Lessee to inspect the
same, and if such Unit is found to be acceptable, to accept
delivery of such Unit and execute and deliver to the Lessor a
certificate of acceptance (hereinafter called the Certificate
of Acceptance) in accordance with the provisions of Article 3
of the Security Documentation, stating that such Unit has

- been inspected and accepted on behalf of the Lessee and the
Lessor on the date of such Certificate of Acceptance and is
marked in accordance with § 5 hereof, whereupon such Unit

- shall be deemed to have been delivered to and accepted by the
Lessee and shall be subject thereafter to all the terms and
conditions of this Lease.

§ 3. Rentals. The Lessee agrees to pay to the
Lessor, as rental for each Unit subject to this Lease, one
interim and 30 consecutive semiannual payments payable, in
arrears, on March 8 and September 8 in each year, commencing
September 8, 1975. The interim rental payment payable on
September 8, 1975, shall be in an amount equal to .026902% of
the Purchase Price (as defined in the Security Documentation)
of each Unit subject to this Lease for each day elapsed from
the Closing Date (as defined in the Security Documentation)
for such Unit to the date of such payment. The 30 semiannual
rental payments shall each be in an amount equal to the per-
centage of the Purchase Price of each Unit then subject to
this Lease set forth in Schedule B hereto opposite the
applicable rental payment date.

The rental payments hereinbefore set forth are sub-
ject to adjustment pursuant to the Adjustment Agreement dated
as of the date hereof between the Lessee and the Beneficiaries
(hereinafter called the Adjustment Agreement, a copy of which
is annexed hereto as Annex I); provided, however, that no such
adjustment shall reduce the amount of rentals below that which
is necessary to satisfy the obligations of the Lessor under
the Security Documentation. If any of the semiannual rental
payment dates referred to above is not a business day the
semiannual rental payment otherwise payable on such date
shall be payable on, the next succeeding business day. The
term "business day" as used herein means a calendar day.
excluding Saturdays, Sundays and any other day on which
banking institutions in New York, New York, or Minneapolis,
Minnesota, are authorized or obligated to remain closed.

The Lessor irrevocably instructs the Lessee to make
all the payments provided for in this Lease at the principal



office of the Vendor, for the account of the Lessor in care
of the Vendor, with instructions to the Vendor first, to
apply such payments to satisfy the obligations of the Lessor
under the Security Documentation, subject to the limitations
contained in the last paragraph of Article 4 of the Security
Documentation and second, so long as no event of default or
event which with the lapse of time and/or demand provided for
in the Security Documentation could constitute an event of
default under the Security Documentation shall have occurred
and be continuing, to pay any balance promptly to the Lessor
at such place as the Lessor shall specify in writing. The
Lessee agrees to make each payment provided for herein as
contemplated by this paragraph in federal or other immediately
available funds.

§ 4. Term of Lease. The term of this Lease as to
each Unit shall begin on the date of delivery and acceptance
of such Unit hereunder and, subject to the provisions of §§
7, 10 and 13 hereof, shall terminate on the date on which the
final payment of rent in respect thereof is due pursuant to
§ 3 hereof. The obligations of the Lessee hereunder (includ-
ing, but not limited to, the obligations under §§ 6, 7, 9 and
14 hereof) shall survive the expiration of the term of this
Lease. ’

Notwithstanding anything to the contrary contained
herein, all rights and obligations of the Lessee under this
Lease and in and to the Units are subject to the rights of
the Vendor under the Security Documentation. If an event of
default should occur under the Security Documentation, the
Vendor may terminate this Lease without affecting the indem-
nities which by the provisions of this Lease survive the ter-
mination of its term (or rescind its termination), all as
provided therein.

§ 5. Identification Marks. The Lessee will cause
each Unit to be kept numbered with the road number set forth
in Schedule A hereto, or in the case of any Unit not there
listed such road number as shall be set forth in any amend-
ment or supplement hereto extending this Lease to cover such
Unit, and will keep and maintain, plainly, distinctly, perma-
nently and conspicuously marked on each side of each Unit, in
letters not less than one inch in height, the words "Owner-
ship subject to a Security Agreement Filed under the Inter-
state Commerce Act, Section 20c", or other appropriate words
designated by the Lessor, with appropriate changes thereof
and additions thereto as from time to time may be reguired
by law in order to protect the Lessor's and Vendor's title to




and property in such Unit and the rights of the Lessor under
this Lease and of the rights of the Vendor under the Security
Documentation. The Lessee will not place any such Unit in
operation or exercise any control or dominion over the same
until such words shall have been so marked on both sides
thereof and will replace promptly any such words which may be
removed, defaced or destroyed. The Lessee will not change
the road number of any Unit unless and until (i) a statement
of new number or numbers to be substituted therefor shall
have been filed with the Vendor and the Lessor and filed,
recorded and deposited by the Lessee in all public offices
where this Lease and the Security Documentation shall have
been filed, recorded and deposited and (ii) the Lessee shall
have furnished the Vendor and the Lessor an opinion of coun-
sel to the effect set forth in clause (iii) of § 15 hereof in
respect of such statement. The Units may be lettered with
the names or initials or other insignia customarily used by
the Lessee or its affiliates.

Except as provided in the immediately preceding
paragraph, the Lessee will not allow the name of any person,
association or corporation to be placed on any Unit as a
designation that might be interpreted as a claim of ownership.

§ 6. Taxes. All payments to be made by the Lessee

hereunder will be free of expense (after giving effect to

Federal, state and local income tax benefits accruing to the
Lessor and the Beneficiaries) to the Lessor and the Benefici-
aries for collection or other charges and will be free of
expense (after giving effect to Federal, state and local
income tax benefits accruing to the Lessor and the Benefici-
aries) to the Lessor and the Beneficiaries with respect to
the amount of any local, state, federal, or foreign taxes
(other than any United States federal income tax payable by
the Beneficiaries in consequence of the receipt of payments
provided for herein and other than the aggregate of all state
or city income taxes or franchise taxes measured by net
income based on such receipts, up to the amount of any such
taxes based on such receipts which would be payable to the
state and city in which the Beneficiaries have their princi-
pal place of business without apportionment to any other
state, except any such tax which is in substitution for or
relieves the Lessee from the payment of taxes which it would
otherwise be obligated to pay or reimburse as herein pro-
vided) or license fees, assessments, charges, fines or penal-
ties (all such expenses, taxes, license fees, assessments,
charges, fines and penalties being hereinafter called imposi-
tions) hereafter levied or imposed upon or in connection with
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or measured by this Lease or any sale, rental, use, payment,
shipment, delivery or transfer of title under the terms
hereof or the Security Documentation, all of which imposi-
tions the Lessee assumes and agrees to pay on demand in addi-
tion to the payments to be made by it provided for herein.
The Lessee will also pay promptly all impositions which may
be imposed upon any Unit or for the use or operation thereof
or upon the earnings arising therefrom (except as provided
above) or upon the Lessor solely by reason of its ownership
thereof or upon the Beneficiaries solely by reason of their
interest therein and will keep at all times all and every
part of such Unit free and clear of all impositions which
might in any way affect the title of the Lessor or the inter-
est of the Beneficiaries or result in a lien upon any such
Unit; provided, however, that the Lessee shall be under no
obligation to pay any impositions of any kind so long as it
is contesting in good faith and by appropriate legal proceed-
ings such impositions and the nonpayment thereof dces not, in
the opinion of the Lessor and the Beneficiaries, adversely
affect the title, property or rights of the Lessor and the
Beneficiaries hereunder or the Vendor.under the Security
Documentation. The Lessee agrees to give the Lessor notice
of such contest within 30 days after institution thereof.:. If
any impositions shall have been charged or levied against the
Lessor directly and paid by the Lessor, the Lessee shall
reimburse the Lessor on presentation of an invoice therefor.

In the event that the Lessor shall become obligated
to make any payment to the Builder or the Vendor or otherwise
pursuant to any correlative provision of the Security Docu-
mentation, or the Beneficiaries shall become obligated to
make payment to the Lessor pursuant to any correlative provi-
sion of the Trust Agreement, not covered by the foregoing
paragraph of this § 6, the Lessee shall pay such additional
amounts (which shall alsc be deemed impositions hereunder) to
the Lessor as will enable the Lessor or the Beneficiaries to
fulfill completely their obligations pursuant to said provi-
sion.

In the event any returns, statements or reports
with respect to impositions are required to be made, the
Lessee will make such returns, statements and reports in such
manner as to show the interest of the Lessor and the Vendor
in such Units; provided, however, that the Lessor shall, with
respect to any state or political subdivision thereof of the
United States of America, file required returns, statements,
and reports relating to sales or use taxes, and taxes, fees,
and charges on or measured by Lessor's earnings or gross




receipts arising from the Units, or the value added by the

. Lessor thereto, and remit the amount thereof and the Lessee

shall reimburse the Lessor promptly upon demand for the
amount of such taxes, fees and charges.

In the event that, during the continuance of this
Lease, the Lessee becomes liable for the payment or reim-
bursement of any imposition, pursuant to this § 6, such lia-
bility shall continue, notwithstanding the expiration of this
Lease, until all such impositions are paid or reimbursed by

the Lessee. o

To the extent the Lessee may be prohibited by law
from performing in its own name the duties reguired by this
§ 6, the Lessor hereby authorizes the Lessee to act in its
own name and on its behalf; provided, however, that the
Lessee shall indemnify and hold the Lessor harmless from and
against any and all claims, costs, expenses, damages, losses
and lizbilities incurred in connection therewith as a result
of, or incident to, anhy action by the Lessee pursuant to this
authorization.

The Lessee shall, whenever recguested by the Lessor
or the Beneficiaries, submit to the Lessor copies of returns,
statements, reports, billings and remittances, or furnish
other evidence satisfactory to the Lessor and the Beneficiar-
ies of the Lessee's performance of its duties under this § 6.
The Lessee shall also furnish promptly upon request such data
as the Lessor or the Beneficiaries reasonably may require to
permit the Lessor's compliance with the requirements of tax-
ing jurisdictions.

§ 7. Payment for Casualty Occurrences; Insurance.
In the event that any Unit shall be or become worn out, lost,
stolen, destroyed, or, in the opinion of the Lessor or the
Lessee, irreparably damaged, from any cause whatsoever, or
taken or requisitioned by condemnation or otherwise (such
occurrences being hereinafter called Casualty Occurrences),
the Lessee shall promptly and fully notify the Lessor and the
Vendor with respect thereto. On the rental payment date next
succeeding such notite (or, in the event of a Casualty Occur-
rence during the period the Units are being returned pursuant
to § 14 hereof, on a date 60 days after such Casualty Occur-
rence) the Lessee shall pay to the Lessor an amount equal to
the rental payment or payments in respect of such Unit due
and payable on such date plus a sum equal to the Casualty
Value (as hereinafter defined) of such Unit as of the date of
such payment in accordance with the schedule set out below.




Upon the making of such payment by the Lessee in respect of
any Unit, the rental for such Unit shall cease to accrue, the
"term of this Lease as to such Unit shall terminate. and
(except in the case of the loss, theft, complete destruction
or return to the Builder of such Unit) the Lessor shall be
entitled to recover possession of such Unit. The Lessor
hereby appoints the Lessee its agent to dispose of any Unit
suffering a Casualty Occurrence or any component thereof, at
the best price obtainable on an "as is, where is" basis.
Provided that the Lessee has previously paid the Casualty
Value to the Lessor, the Lessee shall be entitled to the pro-
ceeds of such sale to the extent they do not exceed the Casu-
alty Value of such Unit, and shall pay any excess to the
Lessor.

The Casualty Value of each Unit as of the payment
date on which payment is to be made as aforesaid shall be
that percentage of the Purchase Price of such Unit as is set
forth in the following schedule opposite such date:

Date Percentage
September 8, 1975 104.4961%
March 8, 1976 " 110.1647
September 8, 1976 113.6080
March 8, 1977 115.3587
September 8, 1977 117.5242
March 8, 1978 119.6656
September 8, 1978 : 115.0638
March 8, 1979 116.7187
September 8, 1979 118.0875

" March 8, 1980 117.1975
September 8, 1980 109.2336
March 8, 1981 -107.3854
September 8, 1981 105.4941
March 8, 1982 103.3696
September 8, 1982 94,4307
March 8, 1983 92.0493
September 8, 1983 89.5518
March 8, 1984 86.9256
September 8, 1984 84.1787
March 8, 1985 ‘ -81.2988
September 8, 1985 78.3314
March 8, 1986 72.3834
September 8, 1986 66.2755
March 8, 1987 59.9899
September 8, 1987 53.6445

March 8, 1988 47.3074



Date Percentage
September 8, 1988 40.8119%
March 8, 1989 34.1573
September 8, 1989 27.3370
March 8, 1990, 20.3703

September 8, 1990 and thereafter 15.0000

The Casualty Values hereinbefore set forth are
subject to adjustment pursuant to the Adjustment Agreement,
provided that no such adjustment shall reduce the Casualty
Values below that which is necessary to satisfy the obliga-
tions of the Lessor under the Security Documentation.

Except as hereinabove in this § 7 provided, the
.Lessee shall not be released from its obligations hereunder
in the event of, and shall bear the risk of, any Casualty
Occurrence to any Unit from and after delivery and acceptance
thereof by the Lessee hereunder.

The Lessee will, at all times prior to the return
~of the Equipment to the Lessor at its own expense, cause to
be carried and maintained property insurance in respect of
the Units at the time subject hereto, and public liability
insurance, in amounts and against risks customarily insured
against by the Lessee in respect of similar equipment owned
by it and the benefits thereof shall be payable to the Vendor,
the Lessor and the Lessee, as their interests may appear, so
long as the indebtedness, if any, evidenced by the Security
Documentation shall not have been paid in full, and there-
after to the Lessor and the Lessee as their interests may
appear. Any policies of insurance carried in accordance with
this paragraph shall (i) require 30 days' prior notice of
cancelation or material change in coverage to the Lessor and
the Vendor and (ii) name the Lessor and the Vendor as addi-
tional named insureds as their respective interests may
appear and in the event such policies shall contain breach

of warranty provisions such policies shall provide that in
respect of the interests of the Lessor and the Vendor in

such policies the insurance shall not be invalidated by~

any action or inaction of the Lessee or any other person
(other than the Lessor and the Vendor) and shall insure

the Lessor and the Vendor regardless of any breach or viola-
tion of any warranty, declaration or condition contained

in such policies by the Lessee or by any other person (other
than the Lessor or the Vendor). Any insurance proceeds (less
expenses of collection) as the result of insurance carried by
the Lessee or condemnation payments received by the Vendor in
respect of Units suffering a Casualty Occurrence or refund of
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Purchase Price by the Builder shall be deducted from the
amounts payable by the Lessee to the Lessor in respect of
Casualty Occurrences pursuant to this § 7. If the Lessor
shall receive any other insurance proceeds or condemnation
payments after the Lessee shall have made payments pursuant
to this § 7 without deduction for such insurance proceeds or
condemnation payments, the Lessor shall pay such proceeds or
condemnation payments to the Lessee up to an amount equal to
the Casualty Value with respect to a Unit paid by the Lessee
and any balance of such proceeds or condemnation payments
shall remain the property of the Lessor. All insurance pro-
ceeds received by the Lessor in respect of any Unit not suf-
fering a Casualty Occurrence shall be paid to the Lessee upon
proof satisfactory to the Lessor that any damage to such Unit
in respect of which such proceeds were paid has been fully
repaired.

§ 8. Reports. On or before March 31 in each year,
commencing with the calendar year 1976, the Lessee will fur-
nish to the Lessor and the Vendor an accurate statement (a)
setting forth as at the preceding December 31 the total num-
ber, description and road numbers of all Units then leased
hereunder and covered by the Security Documentation, the total
number, description and road numbers of all Units that have
suffered a Casualty Occurrence during the preceding calendar
year or are then undergoing repairs (other than running
repairs) or then withdrawn from use pending such repairs
(other than running repairs) and such other information
regarding the condition and state of repair of the Units
as the Lessor or the Vendor may reasonably regquest and (b)
stating that, in the case of all Units repainted or repaired
during the period covered by such statement, the numbers and
markings required by § 5 hereof and by the Security Documenta-
tion have been preserved or replaced. If an event of default
has occurred under subparagraph (a) of Article 16 of the
Security Documentation and the Lessor has exercised its right
to cure such default as set forth therein, the Lessee shall
cause to be furnished to the Vendor and the Lessor on the
first day of each month thereafter to and including the month
following the next succeeding interest payment date as set
forth in Article 4 of the Security Documentation an accurate
statement setting forth as at the first day of the preced-
ing month the information described in clause (a) above and
representing that all other units of Equipment are being
maintained in accordance with the third paragraph of § 9
hereof. The Lessor and the Beneficiary shall have the
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right by its agents, to inspect the Units and the Lessee's
records with respect thereto at such reasonable times as
the Lessor or the Beneficiary may request during the con-
tinuance of this Lease.

The Lessee will furnish the Lessor and the Vendor
(i) as soon as available and in any event within 60 days
after the end of the quarterly accounting periods in each
fiscal year of the Lessee, (a).copies of the condensed bal-
ance sheet of the Lessee as of the end of such accounting
period and copies of the related statemente of revenue,
expense and income (forms CBS and RE&I as filed with the
Interstate Commerce Commission or any form substituted there-
for) of the Lessee for the portion of its fiscal year ended
with the last day of such quarterly accounting period, all in
reasonable detail and stating in comparative form the figqures
for the corresponding date and period in the previous fiscal
year; and (b) copies of the quarterly reports of the Lessee
to its shareholders (ii) as soon as available and in any
event within 120 days after the end of each fiscal year of
the Lessee copies of the annual report to stockholders,
including the balance sheet of the Lessee and of the related
statements of income and retained earnings of the Lessee, and
certified by the Lessee's independent public accountants;
(iii) copies of the Lessee's annual report Form R-1 (or any
form substituted therefor) filed with the Interstate Commerce
Commission; and (iv) from time to time such other information
as the Lessor may reasonably regquest. The Lessee will furn-
ish the Lessor from time to time on request such information
as the Lessee or the Lessor may be required to furnish to any
person pursuant to the Security Documentation.

e § 9. Disclaimer of Warranties; Compliance with
Laws and Rules; Maintenance; Indemnification. THE LESSOR
MAKES NO WARRANTY OR REPRESENTATION, EITHER EXPRESS OR
IMPLIED, AS TO THE DESIGN OR CONDITION OF, OR AS TO THE QUAL-
ITY OF THE MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS
DELIVERED TO THE LESSEE HEREUNDER, AND THE LESSOR MAKES NO
WARRANTY OF MERCHANTABILITY OR FITNESS OF THE UNITS FOR ANY
PARTICULAR PURPOSE OR AS TO TITLE TO THE UNITS OR ANY COMPON-
ENT THEREOF, OR ANY- OTHER REPRESENTATION OR WARRANTY, EXPRESS
OR IMPLIED, WITH RESPECT TO ANY UNIT, EITHER UPON DELIVERY
THEREOF TO THE LESSEE OR OTHERWISE, it being agreed that all
such risks, as between the Lessor and the Lessee, are to be
borne by the Lessee; but the Lessor hereby irrevocably
appoints and constitutes the Lessee its agent and attorney-
in-fact during the term of this Lease to assert and enforce
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from time to time, in the name of and for the account of the
Lessor and/or the Lessee, as their interests may appear, at
the Lessee's sole cost and expense, whatever claims and
rights the Lessor may have against the Builder under the pro-
visions of Items 3 and 4 of Annex A of the Security Documen-
tation; provided, however, that if at any time an Event of
Default shall have occurred and be continuing, the Lessor may
assert and enforce, at the Lessee's sole cost and expense,
such claims and rights. The Lessor shall have no responsi-
bility or liability to the Lessee or any other person with
respect to any of the following: (i) any liability, loss or
damage caused or alleged to be caused diretctly or indirectly
by any Units or by any inadequacy thereof or deficiency or
defect therein or by any other circumstances in connection
therewith; (ii) the use, operation or performance of any
Units or any risks relating thereto; (iii) any interruption
of service, loss of business or anticipated profits or conse-
guential damages; or (iv) the delivery, operation, servicing,
maintenance, repair, improvement or replacement of any Units.
The Lessee's delivery of a Certificate of Acceptance shall be
conclusive evidence as between the Lessee and the Lessor that
the Units described therein are in all the foregoing respects
satisfactory to the Lessee, and the Lessee will not assert
any claim of any nature whatsoever against the Lessor based
on any of the foregoing matters.

The Lessee agrees, for the benefit of the Lessor
and the Vendor, to comply in all respects (including without
limitation, with respect to the use, maintenance and opera-
tion of each Unit) with all laws of the jurisdictions in
which its operations involving the Units may extend, with the
interchange rules of the Association of American Railroads
and with all lawful rules of the Department of Transporta-
tion, the Interstate Commerce Commission and any other legis-
lative, executive, administrative or judicial body exercising
any power or jurisdiction over the Units, to the extent that
such laws and rules affect the title, operation or use of the
Units, and in the event that such laws or rules require any
alteration, replacement or addition of or to any part on any
Unit, the Lessee will conform therewith at its own expense;
provided, however, that the Lessee may at its own expense, in
good faith, contest the validity or application of any such
law or rule in any reasonable manner which does not, in the
opinion of the Lessor or the Vendor, adversely affect the
property or rights of the Lessor or the Vendor under this
Lease or under the Security Documentation.

The Lessee agrees that, at its own cost and
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expense, it will maintain and keep each Unit (including any

parts installed on or replacements made to any Unit and con-
sidered an accession thereto as hereinbelow provided) which

is subject to this Lease in good operating order, repair and
condition, ordinary wear and tear excepted.

Any and all additions to any Unit (except any com-
munications, signal and automatic control equipment or
devices having a similar use which have been added to such
Unit by the Lessee, the cost of which is not included in the
Purchase Price of such Unit and which are not required for
the operation or use of such Unit by the Interstate Commerce
Commission, the Department of Transportation or any other
applicable requlatory body), and any and all parts installed
on and additions and replacements made to any Unit shall con-
stitute accessions to such Unit and, at the cost and expense
of the Lessee, full ownership thereof free from any lien,
charge, security interest or encumbrance (except for those
created by the Security Documentation) shall immediately be
vested in the Lessor and the Vendor as their respective
interests appear in the Unit itself. The Lessee shall not
permit any special device or assembly to be attached or
affixed to any Unit which may not be readily removed from
such Unit without materially impairing such Unit or the
value thereof unless such special device or assembly is to
be considered an accession to such Unit.

The Lessee agrees to indemnify, protect and hold
harmless the Lessor, the Beneficiary and the Vendor from and
against all losses, damages, injuries, liabilities, claims
and demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including, but not limited
to, counsel fees and expenses, patent liabilities, penalties
and interest, arising out of or as the result of the entering
into or the performance of or the occurrence of a default or
an Event of Default under the Security Documentation, the
Finance Agreement or this Lease, the ownership of any Unit,
the ordering, acquisition, use, operation, condition, pur-
chase, delivery, rejection, storage or return of any Unit or
any accident in conpection with the operation, use, condi-
tion, possession, storage or return of any Unit resulting in
damage to property or injury or death to any person, except
as otherwise provided in § 14 of this Lease. The indemnities
arising under this paragraph shall continue in full force and
effect notwithstanding the full payment of all obligations
under this Lease or the expiration or termination of the term
of this Lease.
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The Lessee agrees to prepare and deliver to the
Lessor within a reasonable time prior to the required date of
filing (or, to the extent permissible, file on behalf of the
Lessor) any and all reports (other than income tax returns)
to be filed by the Lessor with any federal, state or other
regulatory authority by reason of the ownership by the Lessor
or the Vendor of the Units or the leasing thereof to the
Lessee.

§ 10. Default. If, during the continuance of this
Lease, one or more of the following events (each such event
being herein sometimes called an Event of Default) shall
occur:
A. default shall be made in payment of any amount
provided for in §§ 3, 7 or 13 hereof, and such default
shall continue for 10 days:;

B. the Lessee shall make or permit any unauthor-
ized assignment or transfer of this Lease, or any inter-
est herein, or of the right to possession of the Units,
or any thereof;

C. default shall be made in the observance or per-
formance of any other of the covenants, conditions and
agreements on the part of the Lessee contained herein
and such default shall continue for 30 days after writ-
ten notice from the Lessor or the Vendor to the Lessee
specifying the default and demanding that the same be
remedied; :

~ D. a petition for reorganization under Section 77
-'0of the Bankruptcy Act, as now constituted or as said
Section 77 may hereafter be amended, shall be filed by
or against the Lessee and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall
continue), all the obligations of the Lessee under this
Lease shall not have been and shall not continue to have
been duly assumed in writing, pursuant to a court order
or decree, by a trustee or trustes appointed (whether or
not subject to ratification) in such proceedings in such
manner that such obligations shall have the same status
as obligations incurred by such trustee or trustees,
within 30 days after such appointment, if any, or 60
days after such petition shall have been filed, which-
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ever shall be earlier;

E. any other proceedings shall be commenced by or
against the Lessee for any relief which includes, or
might result in, any modification of the obligations of
the Lessee hereunder or under any bankruptcy or insol-
vency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, arrange-
ments, compositions or extensions (other than a law
which does not permit any readjustments of the obliga-
tions of the Lessee hereunder), and, unless such pro-
ceedings shall have been dismissed, nullified, stayed

‘or otherwise rendered ineffective (but then only so long

as such stay shall continue in force or such ineffec-
tiveness shall continue), all the obligations of the
Lessee under this Lease shall not have been and shall
not continue to have been duly assumed in writing, pur-
suant to a court order or decree, by a trustee or trust-

~ees or receiver or receivers appointed (whether or not

then;'

subject to ratification) for the Lessee or for the prop-
erty of the Lessee in connection with any such proceed-
ings in such manner that such obligations shall have the
same status as obligations incurred by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such proceed-
ings shall have been commenced, whichever shall be ear-
lier; or

F. an event of default set forth in Article 16 of
the Security Documentation shall have occurred arising
out of any default by the Lessee in performing any of
its obligations hereunder;

in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action or actions
either at law or in equity, to enforce performance by
the Lessee of the applicable covenants of this Lease or
to recover damages for the breach thereof including net
after-tax losses of federal and state income tax bene-
fits to which the Lessor would otherwise be entitled
under this Lease; or

(b) by notice in writing to the Lessee terminate
this Lease, whereupon all rights of the Lessee to the
use of the Units shall absolutely cease and terminate as
though this Lease had never been made, but the Lessee
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shall remain liable as herein provided; and thereupon
the Lessor may by its agents enter upon the premises of
the Lessee or other premises where any of the Units may
be and take possession of all or any of such Units and
thenceforth hold, possess and enjoy the same free from
any right of the Lessee, or its successors or assigns,
to use the Units for any purposes whatever; but the
Lessor shall, nevertheless, have a right to recover from
the Lessee any and all amounts which under the terms of
this Lease may be then due or which may have accrued to
the date of such termination (computing the rental for
any number of days less than a full rental period by
'multiplying the rental for such full rental period by a
fraction of which the numerator is such number of days
and the denominator is the total number of days in such
full rental period) and also to recover forthwith from
the Lessee (1) as damages for loss of the bargain and
not as a penalty, a sum, with respect to each Unit,

- which represents the excess of (x) the present value,

at the time of such termination, of the entire unpaid
balance of all rental for such Unit which would otherwise
have accrued hereunder from the date of such termination
to the end of the term of this Lease as to such Unit,
such present value to be computed on the basis of a
5.59% per annum discount, computed semiannually from

the respective dates upon which rental would have been
payable hereunder had this Lease not been terminated
over (y) the then present value of the rental which

the Lessor reasonably estimates to be obtainable for
each Unit during such period, such present value to

be computed on the basis of a 5.59% per annum discount,
compounded semiannually from the respective dates upon

..which rentals would have been payable hereunder had this
Lease not been terminated or, if such Unit is sold, the
net proceeds of the sale, (ii) any damages and expenses,
including reasonable attorneys' fees, in addition thereto
which the Lessor shall have sustained by reason of the
breach of any covenant, representation or warranty of
this Lease other than for the payment of rental.

The remedies in this Lease provided in favor of the
Lessor shall not be deemed exclusive, but shall be cumulative
and may be exercised concurrently or consecutively, and shall
be in addition to all other remedies in its favor existing at
law or in equity. The Lessee hereby waives any mandatory
requirements of law, now or hereafter in effect, which might
limit or modify the remedies herein provided, to the extent
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that such waiver is not, at the time in question, prohibited
by law. The Lessee hereby waives any and all existing or
future claims to any offset against the rental payments due
hereunder, and agrees to make such payments regardless of any
offset or claim which may be asserted by the Lessee or on its
behalf. '

The failure of the Lessor to exercise the rights
granted it hereunder upon the occurrence of any of the con-
tingencies set forth herein shall not constitute a waiver of
any such right upon the continuation or recurrence of any
- such contingencies or similar contingencies.

The Lessee also agrees to furnish the Lessor and
the Vendor, promptly upon any responsible officer becoming
aware of any condition which constitutes an Event of Default
under this Lease or which, after notice or lapse of time,
or both, would constitute such an Event of Default, written
notice specifying such condition and the nature and status
thereof. For the purposes of this paragraph, a "responsible
officer" shall mean, with respect to the subject matter
of any covenant, agreement or obligation of the Lessee in
this Lease contained, any corporate officer of the Lessee
who, in the normal performance of his operational responsi-
bilities, would have knowledge of such matter and the require-
ments of this Lease with respect thereto.

§ 11. Return of Units Upon Default., If this Lease
shall terminate pursuant to § 10 hereof or pursuant to Arti-
cle 16 of the Security Documentation, the Lessee shall forth-
with deliver possession of the Units to the Lessor. Each
Unit so delivered shall be in the same operating order,
repair and condition as when originally delivered to the
Lessee, reasonable wear and tear excepted. For the purpose
of delivering possession of any Unit or Units as above
required, the Lessee shall at its own cost, expense and risk:

(a) forthwith and in the usual manner (including,
but not by way of limitation, giving prompt telegraphic
and written notice to the Association of American Rail-
roads and all railrcads to which any Unit or Units have

- been interchanged to return the Unit or Units so inter-
changed) and at the usual speed place such Units upon
such storage tracks of the Lessee or any of its affili-
ates as the Lessor reasonably may designate;

(b) permit the Lessor to store such Units on such
tracks at the risk of the Lessee without charge for
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insurance, rent or storage until such Units have been
sold, leased or otherwise disposed of by the Lessor; and

(c) transport the same to any place on the lines of
railroad operated by the Lessee or any of its affiliates
or to any connecting carrier for shipment, all as
directed by the Lessor.

The assembling, delivery, storage, insurance and transporting
of the Units as hereinbefore provided shall be at the expense
and risk of the Lessee and are of the essence of this Lease,
and upon application to any court of equity having jurisdic-
tion in the premises the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the cov-
enants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee
will, at its own cost and expense, maintain and keep the
Equipment in good order and repair and will permit the Lessor
or any person designated by it, including the authorized rep-
resentative or representatives of any prospective purchaser
of any such Unit, to inspect the same.

Without in any way limiting the obligation of the
Lessee under the foregoing provisions of this § 11, the
Lessee hereby irrevocably appoints the Lessor as the agent
and attorney of the Lessee, with full power and authority, at
any time while the Lessee is obligated to deliver possession
of any Unit to the Lessor, to demand and take possession of
such Unit in the name and on behalf of the Lessee from whom-
soever shall be in possession of such Unit at the time.

. § 12, Assignment; Possession and Use. This Lease
shall be assignable 1in whole or in part by the Lessor upon
prior written consent of the Lessee. All the rights of
the Lessor hereunder (including, but not-limited to, the
rights under §§ 6, 7, 9, 10 and 11 and the rights to receive
the rentals payable under this Lease) shall inure to the
benefit of the Lessor's assigns (including the Vendor).

So long as the Lessee shall not be in default under
this Lease and an event of default shall not have occurred
and be continuing under the Security Documentation, the
Lessee shall be entitled to the possession and use of the
Units in accordance with the terms of this Lease and the
Security Documentation, but, without the prior written con-
sent of the Lessor and the Vendor, the Lessee shall not assign
or transfer its leasehold interest under this Lease in the
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Units or any of them. The Lessee, at its own expense, will
promptly pay or discharge any and all sums claimed by any
party which, if unpaid, might become a lien, charge, security
interest or other encumbrance (other than an encumbrance
created by the Lessor or the Vendor or resulting from claims
against the Lessor or the Vendor not related to the ownership
of the Units) upon or with respect to any Unit, including

any accession thereto, or the interest of the Lessor, the
Vendor or the Lessee therein, and will promptly discharge

any such lien, claim, security interest or other encumbrance
which arises. The Lessee shall not, without the prior written
consent of the Lessor, part with the possession or control of,
or suffer or allow to pass out of its possession or control,
any of the Units, except to the extent permitted by the pro-
visions of the immediately succeeding paragraph.

So long as the Lessee shall not be in default under
‘this Lease and an event of default shall not have occurred
and be continuing under the Security Documentation, the
Lessee shall be entitled to the possession of the Units and
to the use of the Units by it or any affiliate upon lines of
railroad owned or operated by it or any such affiliate or
upon lines of railroad over which the Lessee or any such
affiliate has trackage or other operating rights or over
which railroad equipment of the Lessee or any such affiliate
is regularly operated pursuant to contract, and also to per-
mit the use of the Units upon connecting and other carriers
in the usual interchange of traffic or pursuant to run-
through agreements, but only upon and subject to all the
terms and conditions of this Lease and the Security Documen-
tation; provided, however, that the Lessee shall not assign
or permit the assignment of any Unit to service involving the
regular operation and maintenance thereof outside the United
States of America. The Lessee may receive and retain compen-
sation for such use from other railroads so using any of the
Units.

Nothing in this § 12 shall be deemed to restrict
the right of the Lessee to assign or transfer its leasehold
interest under this Lease in the Units or possession of the
Units to any railroad corporation incorporated under the laws
of any state of the United States of America or the District
of Columbia (which shall have duly assumed the obligations of
the Lessee hereunder) into or with which the Lessee shall
have become merged or consolidated or which shall have
acquired the property of the Lessee as an entirety or sub-
stantially as an entirety, provided that such assignee or
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transferee will not, upon the effectiveness of such merger,
consolidation or acquisition, be in default under any provi-
sion of this Lease.

§ 13. Renewal Option; Purchase Option. Provided
that this Lease has not been earlier terminated and the
Lessee is not in default hereunder, the Lessee may by written
notice delivered to the Lessor not less than 180 days prior
to the end of the original term or the first two extended
terms of this Lease, as the case may be, elect to (a) extend
the term of this Lease in respect of all but not fewer than
all of the Units then covered by this Lease, for an additional
one-year period commencing on the scheduled expiration of
the original term or the then extended term, as the case
may be, of this Lease, provided that no such extended term
extends beyond September 8, 1993, at a "Fair Market Rental"
payable, in arrears, in semiannual payments on March 8 and
September 8 in each year of such extended term or (b) to
purchase all, but not less than all, the Units covered by
this Lease at the end of such original term or any such
extended term of this Lease for a purchase price equal to
the "Fair Market Value" of such Units as of the end of such
original term or such extended term of this Lease.

Fair Market Rental shall be determined for each
extended term of this Lease on the basis of, and shall be
equal in amount to, the rental which would obtain in an
arm's-length transaction between an informed and willing
lessee (other than a lessee currently in possession) and
an informed and willing lessor under no compulsion to lease
and, in such determination, costs of removal from the loca-
tion of current use shall not be a deduction from such rental.

Fair Market Value shall be determined on the basis
of, and shall be equal in amount to, the . value which would
obtain in an arm's-length transaction between an informed and
willing buyer-user (other than (i) a lessee currently in pos-
session or (ii) a used equipment dealer) and an informed and
willing seller under no compulsion to sell and, in such
determination, costs of removal from the location of current
use shall not be a deduction from such value. '

If on or before four months prior to the expiration
of the original term or the extended term of this Lease, the
Lessor and the Lessee are unable to agree upon a determina-
tion of the Fair Market Rental or Fair Market Value, as the
case may be, of the Units, such amounts shall be determined
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in accordance with the foregoing definitions by a qualified
independent Appraiser. The term Appraiser shall mean such
independent appraiser as the Lessor may select with the
approval of the Lessee, or failing such approved selection, a
panel of three independent appraisers, one of whom shall be
selected by the Lessor, the second by the Lessee and the
third designated by the first two so selected. The Appraiser
shall be instructed to make such determination within a per-
iod of 30 days following appointment, and shall promptly com-
municate such determination in writing to the Lessor and the
Lessee. The determination so made shall be conclusively
binding upon both the Lessor and the Lessee. The expenses
and fees of the Appraiser shall be borne by the Lessee.

Upon payment of the purchase price of any Unit, the
Lessor shall upon request of the Lessee execute and deliver
to the Lessee, or to the Lessee's assignee or nominee, a bill
of sale (without warranties) for such Unit such as will
transfer to the Lessee such title to such Unit as the Lessor
derived from the Vendor, free and clear of all liens, secur-
ity interests and other encumbrances arising through the
Lessor.

§ 14. Return of Units upon Expiration of Term. As
soon as practicable on or after the expiration of the orig-
inal or extended term of this Lease with respect to any Unit
not purchased by the Lessee, the Lessee will, at its own cost
and expense, at the request of the Lessor, deliver possession
of such Unit to the Lessor upon such storage tracks of the
Lessee as the Lessor may designate, or, in the absence of
such designation, as the Lessee may select, and permit the
Lessor to store such Unit on such tracks for a period not
exceeding three months and transport the same, at any time
within such three-month period, to any reasonable place on
the lines of railroad operated by the Lessee, or to any con-
necting carrier for shipment, all as directed by the Lessor,
the movement and storage of such Units to be at the expense
and risk of the Lessee. During any such storage period the
Lessee will permit the Lessor or any person designated by it,
including the authorized representative or representatives of
any prospective purchaser of such Unit, to inspect the same;
provided, however, that the Lessee shall not be liable,
except in the case of negligence of the Lessee or of its
employees or agents, for any injury to, or the death of, any
person exercising, either on behalf of the Lessor or any pro-
spective purchaser, the rights of inspection granted under
this sentence. Each Unit returned to the Lessor pursuant to
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this § 14 shall (i) be in the same operating order, repair
and condition as when originally delivered to the Lessee,
reasonable wear and tear excepted, and (ii) meet the stan-
dards then in effect under the Interchange Rules of the Asso-
ciation of American Railroads and/or the applicable rules of
any governmental agency or other organization with jurisdic-
tion. During any such storage period the Lessee shall main-
tain the Units in such manner as the Lessee normally main-
tains similar units of railroad equipment owned or leased by
it in similar storage circumstances. The assembling, deliv-
ery, storage and transporting of the Units as hereinbefore
provided are of the essence of this Lease, and upon applica-
tion to any court of equity having jurisdiction in the prem-
ises, the Lessor shall be entitled to a decree against the
Lessee requiring specific performance of the covenants of the
Lessee so to assemble, deliver, store and transport the Units.

§ 15. Representations and Warranties; Opinion of
Counsel. The Lessee represents and warrants for the benefit
of the Lessor, the Beneficiaries and the Vendor that:

(i) the Lessee is a corporation legally incorpo-
rated, validly existing and in good standing under the
laws of its state.of -incorporation with adequate corpo-
rate power to enter into this Lease, the Consent and the
Adjustment Agreement;

(ii) this Lease, the Consent and the Adjustment
Agreement have been duly authorized, executed and deliv-
ered by the Lessee and constitute valid, legal and bind-
ing agreements of the Lessee, enforceable in accordance
with their respective terms;

(iii) prior to the delivery and acceptance of any
Unit under this Lease, the Security Documentation (and
any assignment thereof) and this Lease (and any assignment
hereof) will have been duly filed and recorded with
the Interstate Commerce Commission pursuant to Section
20c of. the Interstate Commerce Act and deposited with
the Registrar General of Canada pursuant to Section
86 of the Railway Act of Canada and provision will have
been made for publication of notice of such deposit
in The Canada Gazette in accordance with said Section
86 and such filing and recordation will protect the
Vendor's and the Lessor's interests in and to the Units
and this Lease and no other filing, recording or deposit
(or giving of notice) with any other federal, state
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or local government is necessary in order to protect
the interests of the Vendor or the Lessor under the
Security Documentation or this Lease in and to the
Units and this Lease in any state of the United States
of America or in the District of Columbia or under
this Lease in Canada or any Province thereof;

(iv) no approval is required from any public regula-
tory body with respect to the entering into or perfor-
mance of this Lease, the Consent or the Adjustment Agree-
ment;

(v) the entering into and performance of this
Lease, the Consent or the Adjustment Agreement will
not result in any breach of, or constitute a default
under any indenture, mortgage, deed of trust, bank
loan or credit agreement or other agreement or instrument
to which the Lessee is a party or by which it may be
bound; .

(vi) no mortgage, deed of trust, or other lien of
any nature whatsoever which now covers or affects, or
which may hereafter cover or affect, any property or
interests therein of the Lessee, now attaches or here-
after will attach to the Units or in any manner affects
or will affect adversely the Vendor's or Lessor's right,
title and interest therein; provided, however, that such
liens may attach to the rights of the Lessee hereunder
in and to the Units;

(vii) at the time of the execution of this Lease, no
‘litigation existed which materially adversely affected
the financial condition of the Lessee;

(viii) at the time of the execution of this Lease, no
material adverse change has occurred in the condition,
financial or otherwise, of the Lessee since December 31,
1974; and '

(ix) at the time of the execution of this Lease,
no default exists under any indenture, mortgage, deed
of trust, bank loan or credit agreement or other agree-
ment or instrument to which the Lessee is a party or
by which it may be bound.

On each Closing Date the Lessee will deliver to
the Lessor counterparts of the written opinion of counsel
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for the Lessee, addressed to the Lessor and the Vendor,

in scope and substance satisfactory to the Lessor, the Vendor
and their respective counsel, to the effect set forth in
clauses (i), (ii), (iii), (iv), (v) and (vi) of the preceding
paragraph. :

§ 16. Recording. The Lessee, at its own expense,
will cause this Lease, the Security Documentation and any
assignment hereof or thereof to be filed and recorded with
the Interstate Commerce Commission in accordance with Section
20c of the Interstate Commerce Act and deposited with the
Registrar General of Canada (notice of such deposit to be
forthwith given in The Canada Gazette) pursuant to Section 86
of the Railway Act of Canada. The Lessee will undertake the
filing, registering, deposit, and recording required of the
Lessor under the Security Documentation and will from time to
time do and perform any other act and will execute, acknowl-
edge, deliver, file, register, record (and will refile,
reregister, deposit and redeposit or rerecord whenever
required) any and all further instruments required by law or
reasonably requested by the Lessor or the Vendor for the pur-
pose of proper protection, to their satisfaction, of the Ven-
dor's and the Lessor's respective interests in the Units, or
for the purpose of carrying out the intention of this Lease,
the Security Documentation and the assignment thereof to the
Vendor; and the Lessee will promptly furnish to the Vendor
and the Lessor evidence of all such filing, registering,
depositing or recording, and an opinion or opinions of coun-
sel for the Lessee with respect thereto satisfactory to the
Vendor and the Lessor. This Lease and the Security Documen-
tation shall be filed and recorded with the Interstate Com-
merce Commission prior to the delivery and acceptance here-
under of any Unit.

§ 17. Interest on Overdue Rentals. Anything to the
contrary herein contained notwithstanding, any nonpayment of
rentals and other obligations due hereunder shall result in
the obligation on the part of the Lessee promptly to pay, to
the extent legally enforceable, an amount equal to 11% per
annum of the overdue rentals and other obligations for the
period of time during which they are overdue or such lesser
amount as may be legally enforceable.

, § 18. Notices. Any notice required or permitted to
be given by either party hereto to the other shall be deemed
to have been given when mailed, first class, postage prepaid,
addressed as follows:
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(a) if to the Lessor, at 550 Broad Street, Newark,
New Jersey 07102, with a copy to the Beneficiaries
addressed to Borg-Warner Equities Corporation, One IBM
Plaza, Chicago, Illinois 60611, Attention: Vice
President--Leasing Division, and to Puget Sound National
Bank, 1119 Pacific, Tacoma, Washington 98402, and

(b) if to the Lessee, at 176 East Fifth Street, St.
Paul, Minnesota 55101, attention: R. C. Burton, Jr.,
Assistant Vice President, Finance Planning,

or addressed to either party at such other address as such
party shall hereafter furnish to the other party in writing.

§ 19. Severability; Effect and Modification of
Lease. Any provision of this Lease which is prohibited or
unenforceable in any jurisdiction, shall be, as to such jur-
isdiction, ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provi-
sions hereof, and any such prohibition or unenforceability in
any jurisdiction shall not invalidate or render unenforceable
such provision in any other jurisdiction.

Except for the Adjustment Agreement, this Lease
exclusively and completely states the rights of the Lessor
and the Lessee with respect to the leasing of the Units and
supersedes all other agreements, oral or written, with
respect thereto. No variation or modification of this Lease
and no waiver of any of its provisions or conditions shall be
valid unless in writing and signed by duly authorized signa-
tories for the Lessor and the Lessee.

‘ § 20. Execution. This Lease may be executed in
several counterparts, such counterparts together constituting
but one and the same instrument, but the counterpart deliv-
ered to the Vendor pursuant to the Assignment hereof to the
Vendor shall be deemed to be the original and all other coun-
terparts shall ‘be deemed duplicates thereof. Although for
convenience this Lease is dated as of the date first set
forth above, the actual date or dates of execution hereof by
the parties hereto is or are, respectively, the date or dates
stated in the acknowledgments hereto annexed. '

§ 21. Law Governing. The terms of this Lease and
all rights and obligations hereunder shall be governed by the
laws of the State of Minnesota; provided, however, that the
parties shall be entitled to all rights conferred by Section
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20c of the Interstate Commerce Act and Section 86 of the
Railway Act of Canada.

§ 22. Immunities; No Recourse. No recourse shall
be had in respect of any obligation due under this Lease, or
refered to herein, against any incorporator, stockholder,
director or officer, as such, past, present or future, of the
parties hereto or the Beneficiaries, whether by virtue of any
constitutional provision, statute or rule of law, or by
enforcement of any assessment or penalty or otherwise, all
such liability, whether at common law, in equity, by any con-
stitutional provision, statute or otherwise, of such incor-
porators, stockholders, directors or officers, as such, being
forever released as a condition of and as consideration for
the execution of this Lease.

It is expressly understood and agreed by and
between the parties hereto, anything herein to the contrary
notwithstanding, that each and all of the representations,
undertakings and agreéements herein made on the part of the
Lessor are each and every one of them made and intended not
as personal representations, undertakings and agreements by
First National State Bank of New Jersey or for the purpose or
with the intention of binding said bank personally, but are
made and intended for the purpose of binding only the Trust
Estate as such term is used in the Trust Agreement, and this
Lease is executed and delivered by said bank solely in the
exercise of the powers expressly conferred upon said bank as
trustee under the Trust Agreement; and that no personal lia-
bility or personal responsibility is assumed by or shall at
any time be asserted or enforceable against said bank, or the
Beneficiaries or on account of any representation, undertak-
ing or agreement of the Lessor or the Beneficiaries, either
expressed or implied, all such personal liability, if any,
being expressly waived and released by the Lessee and by all
persons claiming by, through or under the Lessee.

§ 23. Agreements for Benefit of Beneficiaries.
All rights of the Lessor hereunder (including, but not lim-
ited to, its rights under §§ 6, 7, 9 and 10 and the right to
receive the rentals payable under this Lease) shall inure to
the benefit of the Beneficiaries and any of the Beneficiar-
ies' assigns under the Trust Agreement.

§ 24. Miscellaneous. The Lessee will cause to be
furnished to the Vendor, promptly after each Closing Date (as

defined in the Security Documentation) a schedule, in_sue¢
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number of counterparts as shall be requested by the Vendor,
the Lessor and the Beneficiaries showing the respective
amounts of principal and interest payable on the Conditional
Sale Indebtedness (as defined in the Security Documentation)
on each Payment Date (as defined in the Security Documenta-
tion) and promptly after any Casualty Occurrence any such
revised schedule required by Article 7 of the Security Docu-
mentation.

IN WITNESS WHEREOF, the parties hereto have exe-
cuted or caused this instrument to be executed as of the date
first above written.

-

BURLINGTON NORTHERN INC.,

—

,.:’ . ) R by

. [Corporate Seal] ' —Exeeutrve Vice -Brestaerrt—CHA/RHAN

" Attedht: ..

- AsSlstant Secretary

FIRST NATIONAL STATE BANK OF
NEW JERSEY, as Trustee,

by

[Corporate Seal] ’ Vice President

Attest:

Assistant Cashier



STATE OF MINNESOTA, )

} ss.:
COUNTY OF RAMSEY , )

On thlS Kltlday of Junsf 1975, before me per-
onally appeared T w. DowANIvGe . to me personally
known, who,magégazby me duly sworn, says that he is an Exeeu—

~tive Vice

of BURLINGTON NORTHERN INC., that one of
the seals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors, and he acknowledged that the exe-
cution of the foregoing instrument was the free act and deed

of said corporation. j/(

b’ Notady /Public

[Notarial Seal]

My Commission expires

%, RAMSEY COUNTY :
"ﬁ\’ - My Commission ExpiresApr. 30,1977 z

SAAAAMANAAAAAAAAAAMAAAAAAAAAAARAAAR

S, mCHARDJ WOULFE %
AU gus BLIC - MINNESOTA
f’;z‘ g\\\w NOTARY PU :

MAAAAAAAAAY,



STATE OF NEW JERSEY, )

) ss.:
" COUNTY OF ESSEX, )
On this . day of 1975, before me per-
sonally appeared , to me personally

known, who, being by me duly sworn, says that he is a Vice
President of FIRST NATIONAL STATE BANK OF NEW JERSEY, that
one of the seals affixed to the foreqgoing instrument is the
corporate seal of said national bank, that gaid instrument
was signed and sealed on behalf of said national bank by
authority of its Board of Directors, and he acknowledged that
the execution of the foregoing instrument was the free act
and deed of said national bank.

Notary Public

[Notarial Seal]

My Commission expires



SCHEDULE

Type

3,000 hp model U30-C
diesel-electric
locomotive

A TO LEASE NO.

Quantity

10

10

2

Lessee's
Road Numbers

(Both Inclusive)

BN5300-5305;
5363-5364;
5384; 5939

BN5835-5839;
5940-5944



SCHEDULE B TO LEASE

Percentage of

Rental Payments Purchase Price*
Payments 1 - 8 3.2856%
Payments 9 - 20 - 5.0897%
Payments 21 - 30 7.9739%

* As defined in the Security Documentation.



ADJUSTMENT AGREEMENT

AMONG

BURLINGTON NORTHERN INC.

AND

BORG~-WARNER EQUITIES CORPORATION
and ,
PUGET SOUND NATIONAL BANK

Dated as of May 1, 1975




ADJUSTMENT AGREEMENT dated as of May 1.
1975, among BURLINGTON NORTHERN INC. (herein-
after. called the Lessee) and BORG-WARNER
EQUITIES CORPORATION and PUGET SOUND NATIONAL
BANK (hereinafter called the Owners).

WHEREAS the Owners. pursuant to a Trust Agreement
dated as of the date hereof (hereinafter called the Trust
Agreement and said trust created thereby being hereinafter
called the Trust), propose to authorize and direct First
National State Bank of New Jersey (hereinafter called the
Lessor) to purchase certain units of railroad eguipment
(hereinafter called the Equipment or the Units) from General
Electric Company (hereinafter called the Builder)., vursuant
to a Conditional Sale Agreement No. 2 dated as of the date
hereof (hereinafter called the Security Documentation) sub-
- stantially in the form of Exhibit A-~1 to the Finance Agreement
referred to below; and

WHEREAS the Lessce will lease from the Lessor all
the units of the Equipment so purchased, or such lesser
number of units of Equipment as are delivered and accepted.
under the Security Documentation, pursuant to a Lease of
Railroad Equipment No. 2 in substantially the form attached
to the Security Documentation as Annex C (such lease being
hereinafter called the Lease); and

WHEREAS the Lessee has arranged for financing of
the Equipment by a limited humber of financial institutions
({hereinafter called the Investors). Pursuant to such financ-
ing arrangement First National Bank of Minneapolis (herein-
after called the Agent) has entered into a Finance Agreement
substantially in the form of Exhibit I hereto (hereinafter
called the Finance Agreement), with the Investors, pursuant
to which the Investors will furnish 67.84993% of the Purchase
- Price (as defined in the Security Documentation) of the
Equipment; and

WHEREAS the security interest of the Builder in
the units of Equipment will be conveyed to the Agent pursuant
to an assignment of the Security Documentation and the Lease
will be assigned to the Agent until the Lessor fulfills all
its obligations under the Security Documentation, including
payment of the Conditional Sale Indebtedness (as therein
defined) and interest thereon, without regard to any limita-



tion of liability of the Lessor contained therein and the
Lessee will consent to such assignment of the Lease;

NOW, THEREFORE, in consideration of the agreements
and the covenants:- hereinafter contained, the parties hereto
hereby agree as follows:

1. The Trust and the Owners, as the owner of the
Units, shall be entitled to such deductions, credits and
other benefits as are provided by the Interpal Revenue Code
of 1954, as amended to the date hereof (hereinafter called
the Code), to an owner of property, including, without limi-
tation, (i) the maximum depreciation deduction with respect
to the Units authorized under section 167 of the Code utiliz-
ing the "asset depreciation range” of twelve vears for the
Units prescribed in accordance with section 167(m) of the
Code, for an asset described in Asset Guideline Class No.
00.25 as described in Revenue Procedure 72-10 I.R.BR. 1972-8,
taking into account an estimated gross salvage value of 15%
of the Purchase Price of the Units which will be reduced by
10% of the Purchase Price of such Units as provided in section
167(f) of the Code, employing the double-declining-balance
method of depreciation -switching to the sum-of-the-years
- digits method of depreciation when most beneficial to the
Trust (such deduction being herein called the ADR Deduction},
(11) deductions with respect to interest payable under the
Security Documentation pursuant to section 163 of the Code
(such deduction being herein called the Interest Deduction),
and (1ii) the 10% investment credit (herein called the Invest-
ment Credit) with respect to the Purchase Price of the Units
pursuant to section 38 and related sections of the Code. The
Owners agree that they will claim the Investment Credit and
will cause the Trust to claim the ADR Deduction and the Inter-
est Deduction to the extent permissible under the Code.

The Lessee agrees that neither it nor any corpora-
tion controlled by it, in control of it, or under common
control with it, directly or indirectly, will at any time
take any action or file any returns or other documents incon-
sistent with the foregoing and that each of such corporations
will file such returns, take such actions and execute such
documents as may be reasonable and necessary to facilitate
accomplishment of the intent hereof. The Lessee agrees to
keep and make avallable for inspection and copying by the
Owners such records as will enable the Owners to determine the
extent to which they and the Trust, as the case may be, are
entitled to the benefit of the Investment Credit, the ADR
Deduction and the Interest Deduction with respect to the
Units.



The Lessee represents and warrants that (i) all
the Units constitute property the full Purchase Price of
which qualifies for the Investment Credit under section 50
of the Code; (ii) at the time the Trust becomes the owner
of the Units, the Units will constitute "new section 38
property” within the meaning of section 48(b) of the Code
and at the time the Trust becomes the owner of the Units,
the Units will not have been used by any person so as to
preclude "the original use of such property" within the
meaning of sections 48(b) and 167(c)(2) of the Code from
commencing with the Trust; (iii) at all times during the
term of the Lease, each Unit will constitute "section 38
property" within the meaning of section 48(a) of the Code;
(iv) the Lessee will maintain sufficient records to verify
such use, which records will be furnished to the Owners
within 30 days after receipt of a written demand therefor.

If by reason of any inaccuracy in law or in fact
of the representations and warranties set forth in the preced-
ing paragraph or by reason of the termination of the Lease
or the Lessee's loss of the right to use the Equipment under
the Lease or the sale or other disposition of the interest
of the Owners or the Trust in the Equipment after the occur-
rence of an Event of Default under § 10 of the Lease, or
any act or omission of the Lessee or the inaccuracy of any
statement in any letter or document furnished to the Owners
by the Lessee in connection with any application for ruling
of the Internal Revenue Service or otherwise, or, until
a favorable Ruling (as hereinafter defined) is received
by the Owners, if for any reason the Owners or the Trust,
as the case may be, shall lose, or ‘shall not have, or shall
lose the right to claim, or shall suffer a disallowance
of or shall suffer recapture of, all or any portion of the
Investment Credit, the ADR Deduction, or the Interest Deduc-
tion with respect to all or part of any Unit, then the rentals
for the Units set forth in § 3 of the Lease shall, on the
next succeeding rental payment date after written notice
to the Lessee by the Owners of such fact, be increased to

such amount or amounts as shall, in the reasonable opinion of

the Owners, cause the Owners' after-tax economic and account-
ing yields and cash flows to equal the after-tax economic and
accounting yields and cash flows (computed on the same assump-
tions as utilized by the Owners in originally evaluating this
transaction) that would have been realized by the Owners if
the Owners or the Trust, as the case may be, had been

entitled to utilize all the Investment Credit, the ADR Deduc-
tion and the Interest Deduction, and the Lessee shall forth-



with pay to the Owners as additional rental. the amount of

any interest and/or penalties which may be assessed by the
United States of America or any other taxing jurisdiction
against the Owners or the Trust, as the case may be, attribu-
table to the loss of all or such portion of the Investment
however, that such rental rate shall not be so increased

if the Owners or the Trust, as the case may be, shall have
lost, or shall not have, or shall have lost the right to
claim, or shall have suffered a disallowance of, or shall
have been required to recapture all or any porticn of the
Investment Credit, the ADR Deduction or the Interest Deduction
with respect to all or part of such Unit as a direct result
of the occurrence of any of the following events:

(1) a Casualty Occurrence with respect to such
Unit, if the Lessee shall have paid to the Trust the
amounts stipulated under § 7 of the Lease;

(i1) a transfer or other disposition by the
Owners or the Trust of any interest in such Unit or
the reduction by the Owners or the Trust of its inter-
est in the rentals from such Unit under the Lease
(other than pursuant to the assignment of the Lease
to the Vendor), unless, in each case, an Event of
Default shall have occurred and be continuing;

(i1i1) the failure of the Owners to claim in a
timely manner the Investment Credit, or the Trust to
claim in a timely manner the ADR Deduction or the
Interest Deduction;

(iv) the failure of the Owners to have sufficient
liability for Federal income tax against which to credit
such Investment Credit or sufficient income to benefit
from the ADR Deduction or the Interest Deduction, as
applicable; ‘

(v) any amendment of the Security Documentation
without the prior written consent of the Lessee; or

(vi) the failure of the Trust to maintain 1its
tax status as a partnership as a result of any action
or failure to act on the part of the Lessor or the

" Owners.

(v) any amendment of the Security Documentation
without the prior written consent of the Lessee; or



(vi) the failure of the Trust to maintain its
tax status as a partnership as a result of any action
or failure to act on the part of the Lessor or the
Owners.

In'the_event that rental rates under § 3 of the
Lease shall be adjusted as provided in the immediately pre-
ceding paragraph, applicable casualty values set forth in
§ 7 of the Lease shall be appropriately adjusted; provided
that no such adjustment shall decrease the rental rates
or the casualty values set forth in 'said § 7 below that
‘which is necessary to satisfy the obligation of the Lessor
under the Security Documentation (without giving effect
to any limitation of liability of the Lessor contained therein).

Prior to or within three months after the execution
of the Lease, the Owners and the Lessee will make joint
application for and will diligently seek a ruling (hereinafter
called the Ruling) from the Internal Revenue Service (herein-
after called the Service) to the effect that, for Federal
income tax purposes:

(i) the Trust does not constitute a trust within
the meaning of Regulation Section 301.7701-4 and Sub-
chapter J of the Code, and will not be reaquired to
file a fiduciary income tax return for Federal income
tax purposes;

(ii) the Trust will constitute a partnership within
the meaning of sections 7701 (a)(2) and 761l(a) of the
Code and Regulation Section 301.7701-3(a), and not
constitute an association taxable as a corporation
within the meaning of section 7701(a)(3) of the Code
and Reqgulation Section 301.7701-2, and will be required
to file a partnership return of income for Federal
income tax purposes;

(ii1) the Trust as a partnership, will be required
to make all elections reguired to be made by partnerships
and be permitted to make all elections permitted to
be made by partnerships under Subchapter K of the Code
and the Regulations promulgated thereunder;

(iv) the Lease, under which the units of Eguipment
will be leased by the Trust to the Lessee, constitutes
a lease and not a conditional sale or firancing arrange-
ment for Federal income tax purposes;



(v) 1interest paid by the Trust on the Conditional
Sale Indebtedness will be deductible by it, as a partner-
ship, under section 163(a) of the Code;

(vi) the Trust, as a partnership, will be entitled
to depreciate the units of Equipment under any method
of depreciaton prescribed in section 167(b)(1l), (2)
or (3) of the Code;

(vii) the units of Equipment are described and
included in Asset Guideline Class No. 08.25 as described
in Revenue Procedure 72-10, and the Trust, as a partner-
ship, may elect, in accordance with section 167(m)
of the Code, to utilize the lower limit of. the asset
depreciation range of 12 years, prescribed in said
Asset Guideline Class in depreciating each unit of
Equipment;

(viii) the Owners, as partners in the Trust, will
be required to report in their respective Federal cor-
porate income tax returns, their respective shares
of the partnership taxable income of said Trust, and
to deduct. their respective shares of the partnership
net loss for Federal income tax purposes, to the extent
of their respective bases, for Federal income tax pur-
poses, in the partnership;

(ix) the partnership's basis in the Equipment
under Section 1011 of the Code and related sections
shall be the purchase price of the Equipment (including
the portion financed with nonrecourse debt);

(x) the Equipment qualifies as new Section 38
property and the Trust as a partnership may claim
Investment Tax Credit of 10% on its basis in the
Egquipment;

(xi) the payments to be made by the Lessee under
the Lease for the use of the Equipment constitute rent
and the Lessee is entitled to a deduction under Sectlon
162(a)(3) of the-Code for such payments.

Nothing herein shall preclude the Owners from

applying for and seeking such other rulings of the Service
not inconsistent with the rulings hereinbefore described
“as the Owners may deem in their sole discretion advisable.
The Lessee will join in the request for the Ruling and will



furnish such documents, records and representations, includ-
ing, but not limited to, evidence of estimated useful life

. and estimated residual value of the Equipment, sufficient

to support the matters claimed in the request for the Ruling
as shall be deemed necessary and appropriate for such request
by the Owners.

In the event that any amendment is required hereto
or to the Lease or the Security Documentation by the Internal
Revenue Service in order to obtain a favorable ruling, the
Owners agree to enter into such amendment (or direct the
Lessor so to do) upon written request of thé Lessee if,
in their sole judgment, such amendment does not adversely
affect the interests of the Owners in any material respect
and the Agent consents thereto. If any such amendment (1)
would by its terms require a revision of the rental rates
set forth in § 3 of the Lease or the casualty values set
forth in § 7 thereof, then such rental rates and casualty
values shall be increased or decreased by such amount as,
'in the reasonable opinion of the Owners, will cause the
Owners' after-tax economic and accounting yields and cash
flows under the Lease to equal the after-tax economic and
accounting yields and cash flows (computed on the same
assumptions as utilized by the Owners in originally evaluat-
ing the transaction contemplated hereby and by the Security
Documentation) that would have been available to the Owners
had such amendment not been necessary, or (ii) would, in
the reasonable opinion of the Owners, increase the risks
or burdens of the Owners in respect of such contemplated
transaction, then the rental rates set forth by § 3 of the
Lease and the casualty values set forin in § 7 thereof shall
be increased by such amount as, in the reasonable opinion
of the Owners, will cause the Owners to be reasonably compen-
sated for such additional risk or burdens (taking into
account the assumptions, except for such additional risks
or burdens, as utilized by the Owners in originally evaluat-
ing such contemplated transaction); provided, however, that
no such decrease will reduce the amount of rentals or cas-
ualty values below that which is necessary to satisfy the
obligations of the Lessor under the Security Documentation
(without giving effect to any limitation of liability of
the Lessor contained therein). The Lessee agrees that it
will, at its option, either (i) enter into such amendment
and pay such rentals and casualty values as are recalculated
as foresaid and provided for therein, or (ii) purchase the
interest of the Owners in each Unit then subject to the
Lease from the Lessor on the rental payment date next suc-




ceeding the date on which such recalculation is submitted

to the Lessee by the Owners for an amount equal to the rental
payment or payments in respect of such Units due and payable
on such rental payment date (as determined prior to such
recalculation of rental) plus a sum equal to the difference
between (i) the higher of the "Fair Market Value" (as defined
in the Lease) of such Units or the "Casualty Value" of such
Units (as determined prior to such recalculation of casualty
values in accordance with § 7 of the Lease), and (ii) the
balance of the Conditional Sale Indebtedness then remaining
unpaid in respect of such Units. If the Lessee exercises

its option to purchase the Units, then the Lessee shall
assume the obligations of the Lessor under the Security
Documentation without regard to any limitatons of liability
contained therein. ‘

‘In the event that, due to a change in any law in
respect of Federal income taxes or in any regulation issued
thereunder enacted (i) after the date of execution of the
Lease and on or prior to December 31, 1976, and (ii) taking
effect before the later of (x) the date of the receipt of the
favorable Ruling or (y) September 8, 1975, the Owners' after-
tax economic and accounting yields and cash flows under the
Lease shall be increased or decreased as a result thereof, .
then the rental rates set forth in § 3 of the Lease and the
casualty values set forth in § 7 thereof shall be increased
or decreased by such amount as, in the reasonable opinion
of the Owners, will cause the Owners' after-tax economic
and accounting yields and cash flows under the Lease to
equal the after-tax economic and accounting yields and cash
flows (computed on the same assumptions as utilized by the
Owners in originally evaluating this transaction) that would
have been available to the Owners had such law or regulation
not changed; provided, however, that if such rental rates
and casualty values shall be adjusted as a result of an
increase in the Investment Credit then such adjustment shall
" be calculated in order to apportion equaly any benefits
from such increase and such adjustment in rental rates shall
be applicable for the last 10 rental payments pursuant to
§ 3 of the Lease, provided, further, in the event that the
Federal income tax rate of the Owners is reduced pursuant
to a bill introduced before the House Ways and Means Commit-
tee before the later of (i) the date a favorable Ruling is
received or (ii) September 8, 1975, and such bill is enacted
on or prior to December 31, 1976, then the rental rates set
forth in § 3 and the casualty values set forth in § 7 of
the Lease will be increased in order to apportion equally




between the Owners and the Lessee any and all negative
effects on the Owners' after-tax economic and accounting
yields and cash flows. It is understood and agreed that

no such decrease shall reduce the amount of rentals or cas-
ualty values below that which is necessary to satisfy the
obligations of the Lessor under the Security Documentation
without giving effect to any limitation of liability of

the Lessor contained therein.

In the event a claim shall be made by the Internal
Revenue Service with respect to the disallowance of the
Investment Credit, ADR Deduction or Interest Deduction in
respect of any Unit, the Owners agree to take such action
in connection with contesting such claim as the Lessee shall
reasonably.request from time to time; provided, however,
that: (i) within 30 days after notice by the Owners to
the Lessee of such claim, the Lessee shall make request
that such claim be contested; (ii) the Owners, at their sole
option, may forego any and all administrative appeals, pro-
ceedings, hearings and conferences with the Internal Revenue
Service in respect of such claim and may, at their sole option,
either pay (in which event the additional rental provided
for in this Paragraph 1 will become due and payable) the
tax claimed and sue for a refund in the appropriate United
States District Court and/or the United States Court of Claims,
as the Lessor shall elect, or contest such claim in the
Tax Court of the United States, considering, however, in
good faith such request as the Lessee shall make concerning
the most appropriate forum in which to proceed; (iii) prior
to taking such action, the Lessee shall have furnished the
Owners with an opinion of independent tax counsel satisfactory
to the Owners to the effect that a meritorious defense exists
to such claim; and (iv) the Lessee shall have indemnified
the Owners in a manner satisfactory to them for any liability
or loss which the Owners may incur as the result of contesting
such claim and shall have agreed to pay the Owners on demand
all costs and expenses which the Owners may incur in connection
with contesting such claim, including, without limitation,
(A) reasonable attorneys' and accountants' fees and dis-
bursements and (B) the amount of any interest or penalty
which may ultimately be payable to the United States Gov-
ernment as the result of contesting such claim, and the
Lessee shall have furnished reasonable security for such
indemnification as may be requested. 1Ih the case of any
such claim by the Internal Revenue Service referred to above,
the Owners agree promptly to notify the Lessee in writing
of such claim and agrees not to make payment of the tax
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claimed for at least 30 days after the giving of such notice
and agree to cooperate with the Lessee in good faith in
"order to effectively contest any such claim. The Owners
will not agree to the release, compromise or settlement

of any action or proceeding taken in accordance with this.
Paragraph 1 by the Owners without the prior written consent
of the Lessee,.

If the Owners' right to claim all or any part of
the full Investment Credit and the Trust's right to claim
all or any part of the full ADR Deduction or Interest Deduc-
tion with respect to a Unit, which was not c¢laimed or was
disallowed, shall be established by the final judgment or
decree of the court or administrative agency having juris-
diction thereof, or if the Owners shall release, waive, com-
promise or settle any claim without the written consent of
the Lessee, then, on the next succeeding rental payment
date thereafter, or after such judgment or decree shall
have become final, as the case may be, the rental rate in
respect of such Unit set forth in § 3 of the Lease shall
again become applicable to such Unit and the Owners shall
forthwith upon demand of the Lessee reimburse Lessee in
an amount egual to the excess, if any, of (i) the sum of
(A) the difference between the increased rental paid by
the Lessee with respect to such Unit pursuant to the fourth
paragraph of this Paragraph 1 and the rental rate applicable
to such Unit pursuant to § 3 of the Lease and (B) any interest
and/or penalties paid by the Lessee to the Owners pursuant
to the fourth paragraph of this Paragraph 1 over (ii) the
difference between (A) an amount equal to interest at the
rate of 15% per annum on the amount of any Federal income
tax paid by the Owners on account of the disallowance or
inability to claim the Investment Credit, ADR Deduction
or .Interest Deduction on such Unit and (B) the amount of
any interest to which the Owners would be entitled in con-
nection with the refund of any tax paid on account of such
disallowance or inability to claim; provided, however, that
if the amount calculated in accordance with clause {ii)
exceeds the amount calculated in accordance with clause
(i), the Lessee shall pay such excess to the Owners promptly
on demand.

2., The Owners agree that if the Investors do
not furnish their funds to the Agent pursuant to the Finarnce
Agreement so that the Agent may pay on each Closing Date
(as defined in the Security Documentation) the amounts owed
to the Builder pursuant to Section 4 of the Agreement and



Assignment dated as of May 1, 1975, between the Lessor and
the Builder in respect of any Unit, they will pay the amounts
which would have otherwise been paid to the Builder pursuant
to said Section 4 in respect of such Unit; provided, however,
that the Owners shall not be required to pay such amounts
unless prior to such payment each of the conditions precedent
set forth in the eighth paragraph of Article 4 of the Condi-
tional Sale Agreement as conditions to the payment provided
for therein shall have been fulfilled.

If the Owners make -such payment as aforesaid,
they shall recalculate the rental due and payable by the
Lessee pursuant to § 3 of the Lease and the casualty values
due pursuant to § 7 thereof in respect of such Unit to amounts
satisfactory to the Owners and shall, within 30 days following
such Closing Date, submit to the Lessee such recalculated
rental and casualty values in respect of such Unit. The
Lessee shall have the option to either (i) elect to pay
the rentals in respect of such Unit as so recalculated and
be obligated in respect of such recalculated casualty values,
or (ii) on March 8, 1976, to purchase such Unit from the
Lessor for an amount equal to the rental payment or payments
in respect of such Unit due and payable on such date (as
-determined pursuant to such recalculation of rentals), plus
a sum equal to the higher of the "Fair Market Value" (as
defined in the Lease) of such Unit, or the "Casualty Value"
of such Unit as of such date (as determined prior to such
recalculation of casualty values in accordance with § 7
of the Lease). The Lessee may make the election referred
to in clause (i) of the preceding sentence at any time fol-
lowing such submission of recalculated rentals and casualty
values to and including March 8, 1976, by advising the Owners
in writing; provided that if the Lessee fails to purchase
any*such unit on March 8, 1976, in accordance with clause
(ii) of such sentence, it shall be deemed to have elected
to pay such recalculated rentals and to be obligated in
respect of such recalculated casualty values, and from and
after such date such recalculated rentals and casualty values
shall be in effect.

"3, It is understood and agreed that the rental
rates set forth in § 3 of the Lease and the casualty values
set forth in § 7 of the Lease have been computed on the
basis that pursuant to the Security Documentation a group
of 10 units of Equipment will be delivered on or prior to
July 31, 1975, and settled for on that date and a group
of 10 additional units of Equipment will be delivered on
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or prior to September 8, 1975, and settled for on that date.
In the event that delivery and settlement for any Unit within
said groups occurs after the delivery and settlement date

for such group (such delivery and settlement not to occur
later than September 8, 1975), then the interim rental rates
set forth in § 3 of the Lease shall be adjusted to such

amount as, in the reasonable opinion of the Owners, will

cause the Owners' after-tax economic and accounting yields

and cash flows under the Lease to equal the after-tax economic
and accounting yields and cash flows (computed on the same
assumptions as utilized by the Owners in originally evaluating
this transaction) that would have been available to the

Owners had such delivery and settlement not been changed;
provided, however, that no such adjustment shall reduce

the amount of rentals or casualty values below that which

is necessary to satisfy the obligations of the Lessor under
the Security Documentation without giving effect to any
limitation of liability of the Lessor contained therein.

4, The Owners confirm that they have delivered
to Peat, Marwick, Mitchell & Co. copies of the assumptions
on which they have based their after-tax economic and
accounting yields and cash flows in originally evaluating
this transaction and agree to furnish to the Lessee a writ-
ten confirmation by Peat, Marwick, Mitchell & Co. that any
rental or casualty value adjustment required under Para-
graphs 1 -or 3 of this Adjustment Agreement have been made
in a manner consistent with such assumptions.

5. All payments to be made by the Lessee under
the Lease will be free of expense (after giving effect to
Federal, state and local income tax benefits accruing to
the Lessor and the Owners) to the Lessor and the Owners
for collection or other charges and will be free of expense
(after giving effect to Federal, state and local income
tax benefits accruing to the Lessor and the Owners) to the
Lessor and the Owners with respect to the amount of any
local, state, federal, or foreign taxes (other than any
United States federal income tax payable by the Owners in
consequence of the receipt of payments provided for herein
and other than the aggregate of all state or city income
taxes or franchise taxes measured by net income based on
such receipts, up to the amount of any such taxes based
on such receipts which would be payable to the state and
city in which the Owners have their principal place of
business without apportionment to any other state, except
any such tax which is in substitution for or relieves the
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Lessee from the payment of taxes which it would otherwise

be obligated to pay or reimburse as herein provided) or
license fees, assessments, charges, fines or penalties (all
such expenses, taxes, license fees, assessments, charges,
fined and penalties being hereinafter called impositions)
hereafter levied or imposed upon or in connection with or
measured by the Lease or any sale, rental, use, payment,
shipment, delivery or transfer of title under the terms .

of the Lease or the Security Documentation, all of which
impositions the Lessee assumes and agrees to pay on demand
in addition to the payments to be made by it provided for

in the Lease. The Lessee will also pay promptly all imposi-
tions which may be imposed upon any Unit or for the use

or operation thereof or upon the earnings arising therefrom
(except as provided above) or upon the Lessor solely by
reason of its ownership thereof or upon the Owners solely

by reason of their interest therein and will keep at all
times all and every part of such Unit free and clear of

all impositions which might in any way affect the title

of the Lessor or the interest of the Owners or result in

a lien upon any such Unit; provided, however, that the Lessee
shall be under no obligation to pay any 1mpositions of any
kind so long as it is contesting in good faith and by appro-
priate legal proceedings such impositions and the nonpayment
thereof does not, in the opinion of the Lessor and the Owners,
adversely affect the title, property or rights of the Lessor
and the Owners under the Lease or the Agent under the Secur-
ity Documentation. The Lessee agrees to give the Owners
notice of such contest within 30 days after institution
thereof. If any impositions shall have been charged or
levied against Lessor directly and paid by the Lessor or

the Owners, the Lessee shall reimburse the Lessor or the
Owners..on presentation of an invoice therefor.

In the event that the Lessor shall become obligated
.to make any payment to the Builder or the Agent or otherwise
pursuant to any correlative provision of the Security Docu-
mentation, or the Owners shall become obligated to make
payment to the Lessor pursuant to any correlative provisions
of the Trust Agreement, not covered by the foregoing paragraph
of this Paragraph 5, the Lessee shall pay such additional
amounts (which shall also be deemed impositions hereunder)
to the Lessor as will enable the Lessor or the owners to
fulfill completely their obligations pursuant to said provi-
sion. :

In the event any returns, statements or reports
with respect to impositions are required to be made, the
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Lessee will make such returns, statements and reports in
such manner as to show the interest of the Lessor and the
Agent in such Units; provided, howver, that the Lessor
shall, with respect to any state or political subdivision
thereof of the United States of America, file required
returns, statements, and reports relating to sales or use
taxes, and taxes, fees, and charges on or measured by Lessor's
earnings or gross receipts arising from the Units, or the
value added by the Lessor thereto, and remit the amount
thereof and the Lessee shall reimburse the Lessor promptly
upon demand for the amount of such taxes, fees and charges.

In the event that, during the continuance of the
Lease, the Lessee becomes liable for the payment or reimburse-
ment of any imposition,. pursuant to this Paragraph 5, such
liability shall continue, notwithstanding the expiration
of the Lease, until all such impositions are paid or reimbursed
by the Lessee.

To the extent the Lessee may be prohibited by law
from performing in its own name the duties required by this
Paragraph 5, the Owners hereby authorize and will cause the
Lessor to authorize the Lessee to act in its own name and on
its behalf; provided, however, that the Lessee shall indemnify
and hold the Lessor and the Owners harmless from and against
any and all claims, costs, expenses, damages, losses and
liabilities incurred in connection therewith as a result
of, or incident to, any action by the Lessee pursuant to
this authorization.

The Lessee shall, whenever requested by the Lessor
‘or the Owners, submit to the Lessor or the Owners, as the
case may be, copies of returns, statements, reports, billings
and remittances, or furnish other evidence satisfactory
to the Lessor and the Owners of the Lessee's performance
of its duties under this Paragraph 5. The Lessee shall
also furnish promptly upon request such data as the Lessor
or the Owners reasonably may require to permit the Lessor's
or the Owners' compliance with the requirements of taxing
‘jurisdictions.

6. The Lessee agrees to indemnify, protect and
hold harmless the Lessor, the Owners and the Agent from
and against all losses, damages, injuries, liabilities,
claims and demands whatsoever, regardless of the cause thereof,
“and expenses in connection therewith, including, but not
limited to counsel fees and expenses, patent liabilities,
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penalties and interest, arising out of or as the result

of the entering into or the performance of or the occurrence
of a default or an Event of Default under the Security Docu-
mentation, the Finance Agreement or the Lease, the ownership
of any Unit, the ordering, acquisition, use, operation, con-
dition, purchase, delivery, rejection, storage or return of
any Unit or any accident in connection with the operaton,
use, condition, possession, storage or return of any Unit
resulting in dagame to property or injury or death to any
person, except as otherwise provided in § 14 of the Lease.
The indemnities arising under this paragraph shall continue
in full force and effect notwithstanding the full payment

of all obligations under the Lease or the expiration or
terminatiqp of the term of the Lease.

7. Wherever in this Adjustment Agreement ref-
erence is made to the consent or request of, or approval,
authorization or direction by, the Owners, the same shall
mean the consent or request of, or approval, authorization
or direction by a majority in interest of the Owners based
on the respective interests of the Owners in the Trust Estate
under the trust as set forth in Section 1.03 of such Trust
Agreement, and no Owner shall be liable to any other Owner
in respect of any action taken pursuant thereto.

8. The Lessee's and the Owners' agreement to pay
any sums which may become payable pursuant to this Adjust-
ment Agreement shall survive the expiration or other ter-
mination of the Lease. :

9. This Adjustment Agreement may be executed

"in any number of counterparts, all of which together shall

constitute a single instrument. It shall not be necessary
for both parties hereto to execute the same counterpart,
if each party shall execute and deliver to.the other party
at least one counterpart.

IN WITNESS WHEREOF, the parties hereto have caused
this Agreement to be executed by duly authorized officers.
or other persons, as of the date first above written.

BURLINGTON NORTHERN INC.,

. by

Executive Vice President
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BORG-WARNER EQUITIES CORPORATION,

by

Vice President

PUGET SOUND NATIONAL BANK,

by

Vice President



LEASE OF RAILROAD EQUIPMENT NO. 2

. Dated as of May 1, 1975
Between

BURLINGTON NORTHERN INC.,
as Lessee,
and -
FIRST NATIONAL-STATE BANK OF NEW JERSEY, as Trustee
under a Trust Agreement dated as of May 1, 1975,
‘with Borg-Warner Equities Corporation and Puget

Sound National Bank,

as Lessor.:




LEASE OF RAILROAD EQUIPMENT No. 2 dated
as of May 1, 1975, between BURLINGTON NORTHERN
INC., a Delaware corporation (hereinafter
called the Lessee), and FIRST NATIONAL STATE
BANK OF NEW JERSEY, a national banking associ-
ation, acting as Trustee (hereinafter called
the Lessor) under a Trust Agreement dated as
of the date hereof (hereinafter called the
Trust Agreement) with Borg-Warner Equities
Corporation and Puget Sound National Bank
(said corporation and said bank being herein-~
after called the Beneficiaries).

. WHEREAS the Lessor is entering into a Conditional
Sale Agreement No. 2 dated as of the date hereof with General
Electric Company, a New York corporation (hereinafter called
the Builder) (such agreement being hereinafter called the
Security Documentation), wherein the Builder has agreed to
manufacture, sell and deliver to the Lessor the units of
railroad equipment described in Schedule A hereto (herein-
after called the Equipment);

WHEREAS the Builder is assigning its interests in
the Security Documentation to First National Bank of Minneap-
olis, a national banking association, acting as agent under
a Finance Agreement dated as of the date hereof (hereinafter
called the Finance Agreement) with the Lessor and the parties
named in Schedule A thereto (said national banking associa- _
tion, as so acting, being hereinafter, together with its suc-
cessors and assigns, called the Vendor);

WHEREAS the Lessee desires to 1ease such number of
units of the Equipment as are delivered and accepted and set-
tled for under the Security Documentation (hereinafter called
the Units) at the rentals and for the terms and upon the con-
d1t10ns hereinafter provided;

. WHEREAS the Lessor is assigning certain of its
interests in this Lease to the Vendor pursuant to an Assign-
ment of Lease and Agreement No. 2 dated as of the date
hereof; and . :

WHEREAS the Lessee is entering into a Lessee's Con-.

- sent and Agreement No. 2 dated as of the date hereof (herein-

after called the Consent) consenting to said a351gnment of
the Lease;



NOW, THEREFORE, in consideration of the premises
and of the rentals to be paid and the covenants hereinafter
mentioned to be kept and performed by the Lessee, the Lessor
hereby leases the Units to the Lessee upon the following
terms and condltlons-

§ 1. Net Lease. This Lease is a net lease and
the Lessee shall not be entitled to any abatement of rent, -
reduction thereof or setoff against rent, including, but not
limited to, abatements, reductions or setoffs due or alleged
to be due by reason of any past, present or future claims of
. the Lessee against the Lessor, the Builder or the Vendor or
otherwise, whether under this Lease, the Security Documenta-
tion or otherwise; nor, except as otherwise expressly pro-
~vided herein, shall this Lease terminate, or the respective
obligations of the Lessor or. the Lessée be otherwise affected,
by reason of any defect in or damage to or loss of possession
or loss of use or destruction of all or any of the Units from
‘whatsoever cause, any liens, encumbrances or rlghts of others
with respect to any of the Unlts, the prohibition of or other
restriction against the Lessee's use of all or any of the
Units, the interference with such use by any person or entity,
‘the invalidity or unenforceability or lack of due authoriza-
~tion of this Lease, any insolvency of or any bankruptcy,
reorganization or similar proceeding against the Lessee, or -
for any other cause whether similar or dissimilar to the
foregoing, any present or future law to the contrary notwith-
standing, it being the intention of the parties hereto that
the rents and other amounts payable by the Lessee hereunder
shall continue to be payable in all events in the manner and
at the times herein provided unless the obligation to pay the
same shall be terminated pursuant to the express provisions
cf this Lease. To the extent permitted by applicable law,
the Lessee hereby waives any and all rights which it may now
have or which at any time hereafter may be conferred upon it,
by statute or otherwise, to terminate, cancel, quit or sur-
‘render the lease of any of the Units except in accordance
with the express terms hereof. Each rental or other payment
made by the Lessee hereunder shall be final and the Lessee
shall not seek to recover all or any part of such payment
from the Lessor for any reason whatsoever.

A § 2. Dellvery and Acceptance of Units. The Lessor
will cause each Unit to be delivered to the Lessee at the
point or points within the United States of America at which
such Unit is delivered to the Lessor under the Security Docu- -
mentation. The Lessor hereby appoints the Lessee its agent
for inspection and acceptance of the Units pursuant to the




- Security Documentation. Upon delivery of each Unlt _the -

Lessee will cause an employee of the Lessee to inspect the
same, and if such Unit is found to be acceptable, to accept-
delivery of such Unit and execute and deliver.to the Lessor a
certificate of acceptance (hereinafter called the Certificate
- of Acceptance) in accordance with the provisions of Article 3
of the Security Documentation, stating that such Unit has
been inspected and accepted on behalf of the Lessee and the
Lessor on the date of such Certificate of Acceptance and is
marked in accordance with § 5 hereof, whereupon such Unit -
shall be deemed to have been delivered to and accepted by the
Lessee and shall. be subject thereafter to all the terms and
conditions of this Lease.

§ 3. Rentals. The Lessee agrees to pay to the
Lessor, as rental for each Unit subject to this Lease, one
interim and 30 consecutive semiannual payments payable, in
-arrears, on Mareh‘8 and September 8 in each year, commencing -
September 8, 1975. The interim rental payment payable on
September 8, 1975, shall be in an amount equal to .026902% of
" the Purchase Price (as defined in the Security Documentation) .

- of each Unit subject to this Lease for each day elapsed from

‘the Closing Date (as defined in the Security Documentation)
for such Unit to the date of such payment. The 30 semiannual
rental payments shall each be in an amount equal to the per-
centage of the Purchase Price of each Unit then subject to
this Lease set forth in Schedule B hereto op0051te the
appllcable rental payment date.

The rental payments hereinbefore set forth are sub-

,‘]ect to adjustment pursuant to the Adjustment Agreement dated

as of the date hereof between the Lessee and the Beneficiaries
‘(hereinafter called the Adjustment Agreement, a copy of which
is annexed hereto as Annex I); provided, however, that no such
adjustment shall reduce the amount of rentals below that which-
is necessary to satisfy the obligations of the Lessor under
the Security Documentation. If any of the semiannual rental
payment dates referred to above is not a business day the

~ semiannual rental payment otherwise oayable on such date
‘shall be payable on the next succeeding business day. The
term "business day" as used herein means a calendar day.
_excluding Saturdays, Sundays and any other day on which
banking institutions in New York, New York, or Minneapolis,
Minnesota, are authorized or obligated to remain closed. '

- The Lessor irrevocably instructs the Lessee to make
all the payments provided for in this Lease at the principal



office of the Vendor, for the account of the Lessor in care
of the Vendor, with instructions to the Vendor first, to-
apply such payments to satisfy the obligations of the Lessor
under the Security Documentation,. subject to the limitations
contained in the last paragraph of Article 4 of the Security
Documentation and second, so long as no event of default or
~event which with the lapse of time and/or demand provided for
in the Security Documentation could constitute an event of
default under the Security Documentation shall have occurred
and be continuing, to pay any balance promptly to the Lessor
at such place as the Lessor shall specify in writing. The
Lessee agrees to make each payment provided for herein as
contemplated by this paragraph in federal or other 1mmed1ately
available funds.

§ 4. Term of Lease. The term of this Lease as to
each Unit  shall begin on the date of delivery and acceptance
of such Unit hereunder and, subject to the provisions of §§
7, 10. and 13 hereof, shall terminate on the date on which the
final payment of rent in respect thereof is due pursuant to
§ 3 hereof. The obligations of the Lessee hereunder (includ-
ing, but not limited to, the obligations under §§ 6, 7, 9 and
14 hereof) -shall survive the expiration of the’ term of this
Lease.

Notwithstanding anything to the contrary contained
herein, all rights and obligations of the Lessee under this
Lease and in and to the Units are subject to the rights of
the Vendor under the Security Documentation. If an event of
default should occur .under the Security Documentation, the
Vendor may terminate this Lease without affecting the indem-
nities which by the provisions of this Lease survive the ter-
mination of its term (or rescind its termination), all as
provided therein.

§ 5. Identification Marks. The Lessee will cause
each Unit to be kept numbered with the road number set forth
in Schedule A hereto, or in the case of any Unit not there
listed such road number as shall be set forth in any amend-
ment or supplement hereto extending this Lease to cover such’
Unit, and will keep and maintain, plainly, distinctly, perma-
nently and conspicuously marked on each side of each Unit, in
letters not less than one inch in height, the words "Owner- '
ship subject to a Security Agreement Filed under the Inter-
state Commerce Act, Section 20c", .or other appropriate words .
designated by the Lessor, with appropriate changes thereof
and additions thereto as from time to time may be required
by law in order to protect the Lessor's and Vendor's title to -




and property in such Unit and the rights of the Lessor under
this Lease and of .the rights of the Vendor under the Security
Documentation. The Lessee will not place any such Unit in
operation or exercise any control or dominion over the same
until such words shall have been so marked on both sides
thereof and will replace promptly any such words which may be
removed, defaced or destroyed. The Lessee will not change
the road number of any Unit unless and until (i) a statement
of new number or numbers to be substituted therefor shall

" have been filed with the Vendor and the Lessor and filed,
recorded and deposited by the Lessee in all public offices
where this Lease and the Security Documentation shall have
been filed, recorded and deposited and (ii) the Lessee shall
have furnished the Vendor and the Lessor an opinion of coun-
sel to the effect set forth in clause (iii) of § 15 hereof in
respect of sUch statement. The Units may be lettered with
the names or initials or other insignia customarlly used by
the Lessee or its aff111ates. ' ;

Except as provided in ‘the 1mmed1ate1y preceding
paragraph, the Lessee will not allow the name of any person,
association or corporation to be placed on any Unit as a -
de51gnat10n that might be 1nterpreted as a claim of ownership.

§ 6. Taxes. All payments to be made by the Lessee -
hereunder will be free of expense (after giving effect to
Federal, state and local income tax benefits accruing to the
Lessor and the Beneficiaries) to the Lessor and the Benefici-
aries for collection or other charges and will be free of
expense (after giving effect to Federal, state and local
income tax benefits accruing to the Lessor and the Benefici- .
aries) to the Lessor and the Beneficiaries with respect to
the amount of any local, state, federal, or foreign taxes
(other than any United States federal income tax payable by .
"the Beneficiaries in consequence of the receipt of payments

-provided for herein and other than the aggregate of all state
or city income taxes or franchise taxes measured by net
income based on such receipts, up to the amount of any such
taxes based on such receipts which would be payable to the
state and city in which the Beneficiaries have their princi-
pal place of business without apportionment to any other
state, except any such tax which is in substitution for or
relieves the Lessee from the payment of taxes which it would.
otherwise be obligated to pay or reimburse as herein pro-
vided) or license fees, assessments, charges, fines or penal-
ties (all such expenses, taxes, license fees, assessments,
charges, fines and penalties being hereinafter called imposi-
tions) hereafter levied or imposed upon or in connection with



or measured by thls Lease or any sale, rental, use, payment,
shipment, delivery or transfer of title under the terms
hereof or the Security Documentation, all of which 1mposi—
tions the Lessee assumes and agrees to pay on demand in addi-
tion to the payments to be made by it provided for herein.

.. The Lessee will also pay promptly all impositions which may
be imposed upon any Unit or for the use or operation thereof
or upon the earnings arising therefrom (except as provided
above) or upon the Lessor solely by reason of its ownership
thereof or upon the Beneficiaries solely by reason of their
interest therein and will keep at all times all and every
part of such Unit free and clear of all impositions which
might in any way affect the title of the Lessor or the inter-
est of the Beneficiaries or result in a lien upon any such
Unit; provided, however, that the Lessee shall be under no.
obllgatlon to pay any impositions of any kind so- long as it
is contesting 'in good faith ‘and by appropriate legal proceed—
ings such impositions and the nonpayment thereof does not,
the opinion of the Lessor and the Beneficiaries, adversely
affect the title, property or rights of the Lessor and the
Beneficiaries hereunder or the Vendor under the Security
Documentation. The Lessee agrees to give the Lessor notice
‘of such contest within 30 days after institution thereof. 1If
any impositions shall have been charged or levied against the
Lessor directly and paid by the Lessor, the Lessee shall
reimburse ‘the Lessor on presentation of an invoice therefor.

: In the event that the Lessor shall become obligated
- to make any payment to the Builder or the Vendor or otherwise
pursuant to any correlative provision of the Security Docu- .
mentation, or the Beneficiaries shall become obligated to
make payment to the Lessor pursuant to any correlative provi- -
sion of the Trust Agreement, not covered by the foregoing =~
paragraph of this § 6, the Lessee shall pay such additional -
amounts (which shall also be deemed impositions hereunder) to
the Lessor as will enable the Lessor or the Beneficiaries to
fulfill completely thelr obllgatlons pursuant to said provi-
sion.

-In the event any returﬁs,_statements or reports’

- with respect to impositions are required to be made, the
Lessee will make such returns, statements and reports in such
manner as to show the interest of the Lessor and the Vendor
in such Units; provided, however, that the Lessor shall, with
respect to any state or political subdivision thereof of the
United States of America, file required returns, statements,
and reports relating to sales or use taxes, and taxes, fees, -
and charges on or measured by Lessor's earnlngs or gross




receipts arising from the Units, or the value added by the
Lessor thereto, and remit the amount thereof and the Lessee
shall reimburse the Lessor promptly upon demand for the
amount of such taxes, fees and charges.

In the event that, during the continuance of this
Lease, the Lessee becomes liable for the payment or reim-
bursement. of any imposition, pursuant to this § 6, such lia-
bility shall continue, notwithstanding. the expiration of this.
Lease, until all such impositions are pa1d or reimbursed by
the Lessee. ,

To the extent the Lessee may be prohibited by law
from performing in its own name the duties required by this
§ 6, the Lessor hereby authorlzes the Lessee to act in its
own name and on its behalf; provided, however, that the
Lessee shall indemnify and hold the Lessor harmless from and
against any and all claims, costs, expenses, damages, losses
and liabilities incurred in connection therewith as a result
of, or incident to, any action by the Lessee pursuant to thlS-
authorlzatlon. '

The Lessee shall, whenever requested by the Lessor
or the Beneficiaries, submit to the Lessor copies of returns, -
statements, reports, billings and remittances, or furnish
other evidence satisfactory to the Lessor and the Beneficiar-
ies of the Lessee's performance of its duties under this § 6.
The Lessee shall also furnish promptly upon request such data
as the Lessor or the Beneficiaries reasonably may require to.
permlt the Lessor's compllance with the requirements of tax-
1ng ]urlsdlctlons.

§ 7. Payment for Casualty Occurrences; -Insurance. .
In the event that any Unit shall be or become worn out, lost,’
stolen, destroyed, or, in the opinion of the Lessor or the
Lessee, irreparably damaged, from any cause whatsoever, or
taken or requisitioned by condemnation or otherwise (such
occurrences being hereinafter called Casualty Occurrences),
the Lessee shall promptly and fully notify the Lessor .and the
Vendor with respect thereto. On the rental payment date next
succeeding such notice (or, in the event of a Casualty Occur-
rence during the period the Units are being returned pursuant
to § 14 hereof, on a date 60 days after such Casualty Occur-
rence) the Lessee shall pay to the Lessor an amount equal to
the rental payment or payments in respect of such Unit due
and payable on such date plus a sum equal to the Casualty
Value (as hereinafter defined) of such Unit as of the date of
such payment in accordance with the schedule set out below.




"Upon the making of such payment by the Lessee in respect of
any Unit, the rental for such Unit shall cease to accrue, the
_term of this Lease as to such Unit shall terminate and
(except in the case of the loss, theft, complete destruction
or return to the Builder of such Unit) the Lessor shall be
entitled to recover possession of such Unit.. The Lessor
hereby app01nts the Lessee its agent to dlspose of any Unit
suffering a Casualty Occurrence or any component. thereof, at
the best price obtainable on an "as is, where is" basis.
.Provided that the Lessee has previously paid the Casualty
Value to the Lessor, the Lessee shall be entitled to the pro-
‘ceeds of such sale to the extent they do not exceed the Casu-
alty Value of such Unit, and shall pay any excess to the
Lessor. -

" The Casualty Value of each Unit as of the payment
date on which payment is to be made as aforesaid shall be A
" that percentage of the Purchase Price of such Unit as is set
forth in the following schedule opposite such date:

Date = ‘ Percentage
September 8, 1975 104.4961%
March 8, 1976 110.1647
September 8, 1976 ©113.6080
‘March 8, 1977 ~ 115.3587
September 8, 1977 117.5242
March 8, 1978 ' 119.6656
September 8, 1978 115.0638
March 8, 1979 116.7187
September 8, 1979 ) 118.0875
March 8, 1980. : 117.1975
September 8, 1980 109.2336
March 8, 1981 : 107.3854
September 8, 1981 : - 105.4941
March 8, 1982 . . 103.3696
September 8, 1982 94.4307
- March 8, 1983 ‘ 92.0493
September 8, 1983 : 89.5518
March 8, 1984 ‘ 86.9256

. September 8, 1984 - 84.1787
‘March 8, 1985 = : - 81.2988
September 8, 1985 : 78.3314
March 8, 1986 o : ' 72.3834
September 8, 1986 66.2755
March 8, 1987 o ' , . 59.9899.
September 8, 1987 ' 53.6445

March -8, 1988 . = . . 47.3074



[l

.

Date S Percentage
September 8, 1988 S ©.40.8119%
March 8, 1989 : 34.1573
September 8, 1989 , 27.3370
March 8, 1990, : ' 20.3703

September 8, 1990 and thereafter -15.0000

The Casualty Values herelnbefore ‘set forth are
sub]ect to adjustment pursuant to' the Ad]ustment Agreement,
provided that no such adJustment shall reduce the .Casualty
Values. below that which is necessary to satisfy the obliga-

- tions of the Lessor -under the Security Documentatidn.

"Except. as hereinabove in this § 7 provided, the

'Lessee shall not be released from its obligations hereunder
in the" event of, and shall bear the risk of , any Casualty

Occurrence to any Unit from and after dellvery and acceptance
thereof by the Lessee hereunder.

: ‘The Lessée will, at all times prior to the return
of the Equipment to the Lessor at its own expense, cause to

- be carried and maintained property insurance in respect of

the Units at the time subject hereto, and public liability

~insurance, in amounts and against risks customarily insured

against by the Lessee in respect of similar eguipment owned

by 'it and the benefits thereof shall be payable to the Vendor,
the Lessor and the Lessee, as their interests may appear, so
long as the indebtedness, if any, evidenced by the Security
Documentation shall not have been paid in full, and there-
after to the Lessor4and'the Lessee as their interests may
appear. Any policies of insurance carried in accordance with

- this paragraph shall (i) requlre 30 days' prior notice of

cancelation or material change in coverage to the Lessor and
the Vendor and (ii) name the Lessor and the Vendor as addi-
tional named insureds as their respective interests may
appear and in the event such policies shall contain breach

of warranty provisions such policies shall provide that in
respect of the interests of the Lessor and the Vendor in -
such policies the insurance shall not be invalidated by .

any action or inaction of the Lessee or. any other person
(other than the Lessor and the Vendor) and shall insure

the Lessor and the Vendor regardless of any breach or viola-
tion of any warranty, declaration or condition contained

in such policies by the Lessee or by any other person (other
than the Lessor or the Vendor). Any insurance proceeds (less
expenses of collection) as the result of insurance carried by
the Lessee or condemnation payments received by the Vendor in

respect of Units suffering a Casualty Occurrence or refund of
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Purchase Price by the Builder shall be deducted from the
amounts payable by the Lessee to the Lessor in respect of
Casualty Occurrences pursuant to this § 7. If the Lessor
shall receive any other insurance proceeds or condemnation
payments after the Lessee shall have made payments pursuant
to this § 7 without deduction for such insurance proceeds or
condemnation payments, the Lessor shall pay such proceeds or
- condemnation payments to the Lessee up to an amount equal to
the Casualty Value with respect to. a Unit paid by the Lessee
and any balance of such proceeds or condemnation payments
shall remain the property of the Lessor. All -insurance pro-
ceeds received by the Lessor 'in respect of any Unit not suf-
fering a Casualty Occurrence shall be paid to the Lessee upon
proof satisfactory to the. Lessor that any damage to such Unit
in respect of wh1ch such proceeds were paid has been fully
repaired.

§ ‘8. Reports. On or before March 31 in each year,
commencing with the calendar year 1976, the Lessee will fur-
nish to the Lessor and the Vendor an accurate statement (a)
setting forth as at the preceding December 31 the total num- -
~ ber, description and road numbers of all Units then leased
hereunder and covered by the Security Documentation, the total
number, description and road numbers of all Units that have
suffered a Casualty Occurrence during the preceding calendar
year or are then undergoing repairs (other than running '
repairs) or then withdrawn from use pending such repairs
(other than running repairs) and such other information
regarding the condition and state of repair of the Units
as the Lessor or the Vendor may reasonably request and (b)
stating that, in the case of all Units repainted or repaired
during the period covered by such statement, the numbers and
markings required by § 5 hereof and by the Security Documenta-
. tion have been preserved or replaced. If an event of default
has occurred under subparagraph (a) of Article 16 of the.
Security Documentation and the Lessor has exercised its right
to cure such default as set forth therein, the Lessee shall
cause to be furnished to the Vendor and the Lessor on the
first day of each month thereafter to and including the month
follow1ng the next succeeding interest payment date as set
forth in Article 4 of the Security Documentation an accurate
statement setting forth as at the first day of the preced-
ing month the information described in clause (a) above and
representlng that all other units of Equipment are being
maintained in accordance with the third paragraph of § 9
- hereof. The Lessor and the Beneficiary .shall have the
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right by its agents, to inspect the Units and the Lessee's
records with respec¢t thereto at such reasonable times as
the Lessor or the Benef1c1ary may request during the con-

. tinuance of this Lease

, The Lessee will furnish the Lessor .and the Vendor
(i) as soon as available and in any event within 60 days
after the end of the quarterly accounting periods in each .

.fiscal year of the Lessee, (a) copies of the 'condensed bal-
"ance sheet of the Lessee as of the end of such accounting

period and copies of the related statements of revenue,

.expense and income (forms CBS and RE&I as filed with the

Interstate Commerce Commission or any form substituted there- -
for) of the Lessee for the portion of its fiscal year ended
with the last day of such quarterly accounting period, all in

~reasonable detail and stating in comparative form the figures

for the correspondlng date and period in the previous fiscal
year; and (b) copies of the quarterly reports of the Lessee
to its shareholders (ii) as soon as available and in any
event within 120 days after the end of each fiscal year of
the Lessee copies of the annual report to stockholders,
including the balance sheet of the Lessee and. of the related
statements of income and retained earnings of the Lessee, and
certified by the Lessee's independent public accountants;
(iii) copies of the Lessee's annual report Form R-1 (or any
form substituted therefor) filed with the Interstate Commerce

‘Commission; and (iv) from time to time such other information
as the Lessor may reasonably request. The Lessee will furn-

ish the Lessor from time to time on regquest such ‘information.
as the Lessee or the Lessor may be required to furnish to any.
person pursuant to the Security Documentation.

§ 9. Disclaimer of Warranties; Compliance with
Laws and Rules; Maintenance; Indemnification. THE LESSOR
MAKES NO WARRANTY OR REPRESENTATION, EITHER EXPRESS OR
IMPLIED, AS TO THE DESIGN OR CONDITION OF, OR AS TO THE QUAL-
ITY OF THE MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS
DELIVERED TO THE LESSEE HEREUNDER, AND THE LESSOR MAKES NO
WARRANTY OF MERCHANTABILITY OR FITNESS OF THE UNITS FOR ANY "

- PARTICULAR PURPOSE OR AS TO TITLE TO THE UNITS OR ANY COMPON~-

ENT THEREOF, OR ANY OTHER REPRESENTATION OR WARRANTY, EXPRESS

OR IMPLIED, WITH RESPECT TO ANY UNIT, EITHER UPON DELIVERY

THEREOF TO THE LESSEE OR OTHERWISE, it being agreed that all
such risks, as between the Lessor and the Lessee, are to be
borne by the Lessee; but the Lessor hereby irrevocably

appoints and constitutes the Lessee its agent and attorney-

‘in-fact during the term of this Lease to assert and enforce
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" from time to time, in the name of and for the account of the

Lessor and/or the 'Lessee, as their interests may appear, at
the Lessee's sole cost and expense, whatever claims and
rights the Lessor may have against the Builder under the pro-
visions of Items 3 and 4 of Annex A of the Security Documen-
tation; provided, however, that if at any time an Event of

Default shall have occurred and be continuing, the Lessor may

assert and enforce, at the Lessee's sole cost and expense,
such claims and rights. The Lessor shall have no responsi-
bility or 11ab111ty to the Lessee or any other person with
respect to any of the following: (i) any liability, loss or
damage caused or alleged to be caused directly or indirectly
by any Units or by any inadequacy thereof or deficiency or
defect therein or by any other circumstances in connection

‘therewith; (ii) the use, operation or performance of any

Units or any risks relating thereto, (iii) any interruption
of service, loss of business or anticipated profits or conse-
quential damages; or (iv) the delivery, operation, servicing,

~_maintenance,  repair, improvement or replacement of any Units.
~ The Lessee's delivery of a Certificate of Acceptance shall be

conclusive evidence as between the Lessee and the Lessor that
the Units described therein are in all the foregoing respects
satisfactory to the Lessee, and the Lessee will not assert

any claim of any nature whatsoever against the Lessor based

on any of the foregoing matters.

The Lessee agrees, for the benefit of the Lessor
and the Vendor, to comply in all respects (including without
limitation, with respect to the use, maintenance and opera-
tion of each Unit) with all laws of the jurisdictions in
which its operations involving the Units may extend, with the
interchange rules of the Association of American Railroads

-and with all lawful rules of the Department of Transporta-

tion, the Interstate Commerce Commission and any other legis-
lative, executive, administrative or judicial body exercising
any power or jurisdiction over the Units, to the extent that
such laws and rules affect the title, operation or use of the
Units, and in the event that such laws or rules require any

‘alteration, replacement or addition of or to any part on any

Unit, the Lessee will conform therewith at its own expense;
provided, however, that the Lessee may at its own expense, in

"good faith, contest the validity or application of any such
'law or rule in any reasonable manner which does not, in the -
‘opinion of the Lessor or the Vendor, adversely affect the

property or rights of the Lessor or the Vendor under this

- Lease or under the Securlty Documentation.

The Lessee agrees that, at its own cost and
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expense, it will maintain and keep each Unit (including any
parts installed on or replacements made to any Unit and con-
sidered an accession thereto as hereinbelow provided) which
is subject to this Lease in good operating order, repair and
condition, ordinary wear and tear excepted.

‘Any and all additions to any Unit (except any com-
munications, signal and automatic control eguipment or -
devices having a similar use which have been added to such
Unit by the Lessee, the cost of which is not included in the
Purchase Price of such Unit and which are not required for :
the operation or use of such Unit by the Interstate Commerce
Commission, the Department of Transportation or any other
applicable regulatory body), and any and all parts installed
on and additions and replacements made to any Unit shall con-
stitute accessions to such Unit and, at the cost and expense
of the Lessee, full ownershlp thereof free from any lien,
charge, security interest or encumbrance (except for those
created by the Security Documentation) shall immediately be
vested in the Lessor and the Vendor as their respective
interests appear in the Unit itself. -The Lessee shall not
permit any special device or assembly to be attached or
affixed to any Unit which may not be readily removed from
'such Unit without materially impairing such Unit or the
value thereof unless such special device or assembly is to
be considered an accession to such Un1t.

The Lessee agrees to indemnify, protect and hold
harmless the Lessor, the Beneficiary and the Vendor from and
against all losses, damages, injuries, liabilities, claims
and demands whatsoever, regardless of the cause thereof, and
expenses in-connection therewith, including, but not limited
to, counsel fees and expenses, patent liabilities, penalties
~and interest, arising out of or as the result of the entering
into or the performance of or the occurrence of a default or
an Event of Default under the Security Documentation, the
Finance Agreement or this Lease, the ownership of any Unit,
the ordering, acquisition, use, operation, condition, pur-
chase, delivery, rejection, storage or return of any Unit or
. any accident in connection with the operation, use, condi-
tion, possession, storage or return of any Unit resulting .in
damage to property or injury or death to any person, except
as otherwise provided in § 14 of this Lease. The indemnities
arising under this paragraph shall continue in full force and
effect notwithstanding the full payment of all obligations
under this Lease or the expiration or termination of the term
of this Lease.
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The Lessee agrees to prepare and deliver to the
Lessor within a reasonable time prior to the required date of
filing (or, to the extent permissible, file on behalf of the
Lessor) any and all reports (other than income tax returns)
to be filed by the Lessor with any federal, state or other
regulatory authority by reason of the ownership by the Lessor
or the Vendor of the Units or the lea51ng thereof to the

-Lessee.

§ 10. Default. If, durlng the continuance of this
Lease, one or more of the follow1ng events (each such event
being herein sometlmes called an Event of Default) shall
occur:

. A, default shall be made in payment of any amount
’prov1ded for in §§ 3, 7 or 13 hereof, and such default
shall continue for 10 days; '

B. the Lessee shall make or permlt any unauthor-
ized assignment or transfer of this Lease, or any inter—
est herein, or of the right to possession of the Unlts,
or. any thereof;

C. default shall be made in the observance or per-
formance of any other of the covenants, conditions and
agreements on the part of the Lessée contained herein
and such default shall continue for 30 days after writ- -
ten notice from the Lessor or the Vendor to the Lessee
specifying the default and demandlng that the same be
remedied;

D. a petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said
Section 77 may hereafter be amended, shall be filed by
~or against the Lessee and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay
- shall continue in force or .such ineffectiveness shall -
continue), all the obligations of the Lessee under this
Lease shall not have been and shall not continue to have
been duly assumed-in writing, pursuant to a court order
or decree, by a trustee or trustes appointed (whether or
not subject to ratification) in such proceedings in such
manner that such obligations shall have the same status
as obligations incurred by such trustee or trustees,
within 30 days after such appointment, if any, or 60
days after such petition shall have been filed, which-
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ever shall bg earlier;

E. any other proceedings shall be commenced by or
against the Lessee for any relief which includes, or
might result in, any modification of the obligations of
the Lessee hereunder or under any bankruptcy or insol-
vency laws, or laws relating to the relief of debtors,
readjustments of ‘indebtedness, reorganizations, arrange-
ments, compositions or extensions (other than a law -
which does not permit any readjustments of the obliga-
tions of the Lessee hereunder), and, unless such pro-
ceedings shall have been dismissed, nullified, stayed
or otherwise rendered ineffective (but then only so long
as such stay shall continue in force or such ineffec-
tiveness shall continue), all the obligations of the
Lessee under this Lease shall not have been and shall
not continue to have been duly assumed in writing, pur--
suant to a court order or decree, by a trustee or trust-
ees or receiver or receivers appointed. (whether or not
subject to ratlflcatlon) for the Lessee or for the prop-
erty of the Lessee in connection with any such proceed-
ings in such manner that such obligations shall have the
same status as obligations incurred by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such proceed-
ings shall have been. commenced ~whichever shall be ear-
lier; or ' o

F. an event of default set forth in Article 16 of
the Security Documentation shall have occurred arising
out of any default by the Lessee in performlng any of

its obllgatlons hereunder;

- then,

in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action or actions
either at law or in equity, to enforce performance by
the Lessee of the applicable covenants of this Lease or
to recover damages for the bresach thereof including net
after-tax losses of federal and state income tax bene-
fits to which the Lessor would otherwise be entitled
under this Lease; o

~ (b) by notice in writing to the Lessee terminate
this Lease, whereupon all rights of the Lessee to the
use of the Units shall absolutely cease and terminate as
though this Lease had never been made, -but the Lessee
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shall remain liable as hereln provided; and thereupon
the Lessor may by its- agents enter upon the premises of
the Lessee or other premises where any of the Units may
be and take possession of all or any of such Units and
thenceforth hold, possess and enjoy the same free from
any right of the Lessee, or its successors or assigns,

to use the Units for any purposes whatever; but the

Lessor shall, nevertheless, have a right to recover from-
the Lessee any and all amounts which under the terms of
this Lease may be then due or which may have accrued to
the date of such termination (computing the rental for

~any number of days less than a full rental period by

multiplying the rental for such full rental period by a
fraction of which the numerator is such number of days

. and the denominator is the total number of days in such

full rental period) and also to recover forthwith from
the Lessee (i) as damages for loss of the bargain and

“not as a penalty, a sum, with respect to each Unit,

Wthh represents the excess of (x) the present value,
at the time of such termination, of the entire unpaid
balance of all rental for such Unit which would otherwise

. have accrued hereunder from the date of such termination

to the end of the term of this Lease as to such Unit,
such present value to be computed on the basis of a
5.59% per annum discount, computed semiannually from
the respective dates upon which rental would have been

.payable hereunder had this Lease not been terminated

over (y) the then present value of the rental which

the Lessor reasonably estimates to be obtainable for

each Unit during such period, such present value to

be computed on the basis of a 5.59% per annum discount,
compounded semiannually from the respective dates upon
which rentals would have been payable hereunder had this
Lease not been terminated or, if such Unit is sold, the
net proceeds of the sale, (ii) any damages and expenses,
including reasonable attorneys' fees, in addition thereto
which the Lessor shall have sustained by reason of the

- breach of any covenant, representation or warranty of

this Lease other than for the payment of rental

The remedies in this Lease provided in favor of the .

Lessor .shall not be deemed exclusive, but shall be cumulative
and may be exercised concurrently or consecutively, and shall:
be in addition to all other remedies in its favor existing at
law or in equity. The Lessee hereby waives any mandatory.
requirements of law, now or hereafter in effect, which might -
limit or modify the remedles herein prov1ded -to the extent
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that such waiver is not, at the tlme in questlon, prohibited
by law. The Lessee hereby waives any and all existing or
future claims to any offset against the rental payments due
hereunder, and agrees to make such payments regardless of any
offset or claim which may be asserted by the Lessee or on its
behalf. :

The failure of the Lessor to exercise the rights.
granted it hereunder upon the occurrence of any of the con-
tingencies set forth herein shall not constitute a waiver of
" any such.right upon the contlnuatlon or recurrence of any
such cont1ngenc1es or 51m11ar contingencies. -

_ ' The Lessee also agrees to furnish the Lessor and
the Vendor, promptly upon any responsible officer becoming
aware of any condition which constitutes an Event of Default

"-under this Lease or which, after notice or lapse of time,

or both, would constitute such an Event of Default, written
‘notice specifying such condition and the nature and status

"~ thereof. For the purposes of this paragraph, a "responsible . -

officer"” shall mean, with respect to the subject matter
of any covenant, agreement or obligation of the Lessee in
this Lease contained, any corporate officer of the Lessee

- who, in the normal performance of his operational responsi-

bilities, would have knowledge of such matter and the require- -
ments of this Lease with respect thereto.:

§ 11. Return of Units Upon Default. If this Lease
shall terminate pursuant to § 10 hereof or pursuant to Arti-
cle 16 of the Security Documentation, the Lessee shall forth-
with deliver possession of the Units to the Lessor. Each
Unit so delivered shall be in the same operating order,
.repair and condition as when originally delivered to the
Lessee, reasonable wear and tear excepted. For the purpose
‘of delivering possession of any Unit .or Units as above
required, the Lessee shall at its own cost, expense and rlsk

(a) forthw1th and in the usual manner (including,
but not by way of limitation, giving prompt.telegraphic
-and written notice to the Association of American Rail-
roads and all railroads to which any Unit or Units have
been interchanged to return the Unit or Units so inter-
changed) and at the usual speed place such Units upon
such storage tracks of the Lessee or any of its afflll—
ates as the Lessor reasonably may designate;

v (b) permit the Lessor to store such Units on such-
tracks at the risk of the Lessee without charge for
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vinsurance, rent or storage until such Units have been
sold, leased or otherwise disposed of by the Lessor;. and

(c) transport the same to any place on the lines of.
railroad operated by the Lessee or any of its afflllates
or to any connecting carrier for shipment, all as
directed by the Lessor.

.. The assembllng, delivery, storage, insurance and transportlng_
of the Units as hereinbefore provided shall be at the expense
and risk of the Lessee and are of the essence of this Lease,
and upon appllcatlon to any court of equity having jurisdic-
tion in the premises the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the cov-
~ enants of the Lessee so to assemble, deliver, store and o
'transport the Units. During any storage period, the Lessee
Wwill, at its own cost and expense,'malntaln and keep the
-Equlpment ‘in good order and repair. and will permlt the Lessor -
~ or any person designated by it, including the authorized rep-
‘resentative or representatives of any prospectlve purchaser ‘
of any such Unlt, to inspect the same.

Wlthout in any way 11m1t1ng the- obllgatlon of the
. Lessee under the’ foregoing provisions of this-§ 11, the
‘Lessee hereby irrevocably appoints the Lessor as the agent
and attorney of the Lessee, with full power and authorlty, at

-}'any time while the Lessee is obligated to deliver posse551on .

of any Unit to the Lessor, to demand and take possession of
such Unit in the name and on behalf of the Lessee from whom-
. soever shall be in possession of such Unit at the time.

: § 12. Ass1gnment, Possession'and Use. This Lease

- shall be assignable 1in whole or 1in part by the Lessor  upon .
“prior written consent of the Lessee. ' All the rights of

- the Lessor hereunder (including, but not limited to, the _ _
~rights under §§ 6, 7, 9, 10 and 11 and the rights to receive '
the rentals payable under this Lease) shall inure to the
‘benefit of the Lessor's‘assigns (including’the Vendor)

) So long as the Lessee shall not be in default under
'thls Lease and an event of default shall not have.oécurred.
‘and ‘be continuing under the Security Documentation, the
Lessee shall be entitled to the possession and use of the.
"Units in accordance with the terms of this Lease and the :
Security Documentation, but, without the prior written con- .

- sent of the Lessor and the Vendor, the Lessee shall not assign
or transfer its leasehold 'interest under this Lease in the
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Units or any of them. The Lessee, at its own expense, will
promptly pay or discharge any and all sums claimed by any
party which, if unpaid, might become a lien, charge, security
interest or other encumbrance (other than an encumbrance
created by the Lessor or the Vendor or resulting from claims
against the Lessor or the Vendor not related to the ownership
of the Units) upon or w1th respect to any Unit, 1nc1ud1ng ‘
any accession thereto, or the interest of the Lessor, the
Vendor or the Lessee therein, and will promptly discharge

any such lien, claim, security interest or other encumbrance
which arises. The Lessee shall not, without the prior written
consent of the Lessor, part with the posSession or control of,
- or suffer or allow to pass out of its possession or control,
any of the Units, except to the extent permitted by the pro-
visions of the immediately succeedlng paragraph ’

So long as the Lessee shall not be in default under
this Lease and an event of default shall not have occurred
‘and be continuing under the Security Documentation, the
" Lessee shall be entitled to the possession of the Units and
" to the use of the Units by it or any affiliate upon lines of
~railroad owned or operated by it or any such affiliate or
upon lines of railroad over which the Lessee or any such
raffiliate has trackage or other operating rights or over
- which railroad equipment of the Lessee or any such affiliate
is regularly operated pursuant to contract, and also to per-
mit the use of the Units upon connecting and other carriers .
in the usual interchange of traffic or pursuant to run-
through agreements, but only upon and subject to all the
terms and conditions of this Lease and the Security Documen-
tation; provided, however, that the Lessee shall not assign
.or ‘permit the assignment of any Unit to service involving the:
reqular operation and maintenance thereof outside the United
-States of America. The Lessee may receive and retain compen- . -
sation for such use from other railroads so using any of the’

- Units.

Nothing in this § 12 'shall be deemed to restrict

' the right of the Lessee to assign or transfér its leasehold
interest under this Lease in the Units or possession of the
.Units to any railroad corporation incorporated under the laws
~of any state of the United States of America or the District
of Columbia (which shall have duly assumed the obligations of
" the Lessee hereunder) into or with which the Lessee shall
have become merged or consolidated or which shall have _
acquired the property of the Lessee as an entirety or sub-
.stantially as an entirety, provided that such assignee.or
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transferee will not, upon the effectlveness of such merger;,
consolidation or acquisition, be 1n default under any prov1—
sion of this Lease. : o

§ 13. Renewal Option; Purchase Option. Provided
that this Lease has not been earlier terminated and the.
Lessee is not in default hereunder, the Lessee may by written
.notice delivered to the Lessor not less than 180 days prior.
to the end of the original term or the first two extended
terms of this Lease, as the case may be, elect to (a) extend
- the term of this Lease in respect of all but not fewer than
~all of the Units then covered by this Lease, for an additional
one-year period commencing on the scheduled expiration of
- the original term or the then extended term, as the case
may be, of this Lease, provided that no such extended term -
- extends beyond September 8, 1993, at a "Fair Market Rental”
payable, in arrears, in semlannual ‘payments . on March 8 and
- September 8 in each year of such extended term or (b) to-
purchase all, but not less than all, the Units covered by .
"this Lease at the end of such orlglnal term or any such
extended term of this Lease for a purchase price equal to
the "Fair Market Value" of such Units as of the end of such
original term or such extended term of this Lease.

o Fair Market Rental shall be determined for each
extended term of this Lease on the basis of, and shall be
equal in-amount to, the rental which would obtain in an
~arm's-length transaction between an informed and willing
~lessee (other than a lessee currently in possession) and -
~an informed and willing lessor under no compulsion to lease
and, in such determination, costs of removal from the loca-

~ tion of current use shall not be a deduction'from-such rental.

Falr Market Value shall be determined on the ba31s
of, and shall be equal in amount to, the value which would

‘obtain in an arm's-length transaction between an informed and

willing buyer-user. (other than (i) a lessee currently in pos-
session or (ii) a used equipment dealer) and an ‘informed and
willing seller under no compulsion to sell and, in such ,
determination, costs of removal from the location of current
use shall not be a deduction from such value.

_ If on or before four months prior to the explratlon
of the original term or the extended term of this Lease, the_

' Lessor and the Lessee are unable to agree upon a determina-—

~ tion of the Fair Market Rental or Fair Market Value, as the
~case may be, of the Units, such amounts shall be determined -
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-in accordance with the foregoing.definitions by a qualified
... independent Appraiser. The term Appraiser. shall mean such
. independent appraiser as the Lessor may select with the
approval of the Lessee, or failing such approved selection, a
‘panel of three independent appraisers, one of whom shall be
selected by the Lessor, the second by the Lessee and the
‘third designated by the first two so selected. The Appraiser
shall be instructed to make such determination within a per-
iod of 30 days following appointment, and shall promptly. com-

" .municate such determination in writing to the Lessor and the

Lessee. - The determination so made shall be conclusively
binding upon both the Lessor and the Lessee. The expenses
and fees of the Appraiser'shall be borne by the LeSSee.

: Upon payment of the purchase price of any Un1t, the
fLessor shall upon request of the Lessee execute ‘and deliver
to the Lessee, or to the Lessee's assignee or nominee, a bill
- of sale (without warranties) for such Unit such as will
‘transfer to the Lessee such title to such Un1t as the Lessor .

derived from the Vendor, free and clear of all liens, secur-jv-

ity interests and other encumbrances arlslng through the
Lessor. A

_ § 14. Return of Units upon Expiratibn.of Term. As .
'soon as practicable on or after the expiration of the orig--
inal or extended term of this Lease with respect to any Unit
not purchased by the Lessee, the Lessee will, at its own cost _
and expense, at the request of the Lessor, deliver possession
. of such Unit to the Lessor upon such storage tracks of the
~Lessee as the Lessor may designate, or, in the absence of
such designation, as the Lessee may select, and permit the-
Lessor to store such Unit on such tracks for a period not
exceeding three months and transport the.same, at any time
-within such three-month period, to any reasonable place on
the lines of railroad operated by the Lessee, or to any con-
“necting carrier for shipment, all as directed by the Lessor,
“the movement and storage of such Units to be at the expense
~and risk of the Lessee.: During any such storage period the

Lessee will permit the Lessor or any person designated by’ 1t{'7

.including the authorized representative or representatives of
any prospective purchaser of such Unit, to inspect the same:
~provided, however, that the Lessee shall not be liable, '
except 1n the case of negligence of the Lessee or of its

employees or agents, for any injury to, or the death of, any

person exercising, either on behalf of the Lessor or any pro- -

spective purchaser, the rights of inspection: granted under
this sentence. Each Unit returned to the Lessor pursuant to -
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this § 14 shall (i) be in the same operating order, repair
and condition as when originally delivered to the Lessee,
reasonable wear and tear excepted, and (ii) meet the stan-
dards then in effect under the Interchange Rules of the Asso-
ciation of American Railroads and/or the applicable rules of.
any governmental agency or other organization with jurisdic- .
tion. During any such storage period the Lessee shall main-
tain the Units in such manner as the Lessee normally main-
tains similar units of railroad equipment owned or leased by
it in similar storage circumstances. The assembling, deliv-
ery, storage and transporting of the Units.as hereinbefore
provided are of the essence of this Lease, and upon applica-.
tion to any court of equity having jurisdiction in the prem-
ises, the Lessor shall be entitled to a decree against the
.- Lessee requiring specific performance of the covenants of the
" Lessee so to assemble, deliver, stdre_and‘transport the Units.

_ _ § 15.  Representations and Warranties; Opinion of
Counsel. The Lessee represents and warrants for the beneflt
-of the Lessor, the Benef1c1ar1es and the Vendor that: '

(i) the Lessee is a corporation legally incorpo-
rated, validly existing and in good standing under the
laws of its state of incorporation with adequate corpo-.
rate power to enter into thls Lease, the'Consent and the
Adjustment Agreement; : - :

_ (ii) this Lease, the Consent and the Adjustment
Agreement have been duly authorized, executed and deliv-
ered by the Lessee and constitute valid, legal and bind-
ing agreements of the Lessee, enforceable in accordance

- with their . respectlve terms,

(iii) prlor to the delivery and acceptance of any
Unit under this Lease, the Security Documentation (and
any ass;gnment thereof) and this Lease (and any assignment
hereof) will have been duly filed and recorded with
the Interstate Commerce Commission pursuant to Section
20c of the Interstate Commerce Act and deposited with
the Registrar Géneral of Canada pursuant to Section _
86 of the Railway Act of Canada and provision will have
been made for publication of notice of such deposit
in The Canada Gazette in accordance with -said Section
86 and such filing and recordation will protect the
Vendor's and the Lessor's interests in and to the Units
and this Lease and no other filing, recording or dep051t
(or giving of notice) with any other federal, state -




23

or local government is necessary in order to protect
the interests of the Vendor or the Lessor under the
Security Documentation or this Lease in and to the
Units and this Lease in any state of the United States
of America or in the District of Columbia or under
this Lease in Canada or any Province thereof;

(iv) no approval is required from any public regula-
tory body with respect to the entering into or perfor-
mance of this Lease, the Consent or the Adjustment Agree-
ment;

(v) the entering into and performance of this
Lease, the Consent or the Adjustment Agreement will
_not result in any breach of, or constitute a default
under any indenture, mortgage, deed of trust, bank
loan or credit agreement or other agreement or instrument
to wh1ch the Lessee is a party or by which it may be
bound;

(vi) no mortgage, deed of trust, or other lien of
any nature whatsoever which now covers or affects, or
which may hereafter cover or affect, any property or
interests therein of the Lessee, now attaches or here-
after will attach to the Units or in any manner affects
or will affect adversely the Vendor's or Lessor's right,
title and interest therein; provided, however, that such
liens may attach to the rlghts of the Lessee hereunder
in and to the Un1ts,

(vii) at the time of the execution of this Lease, no
litigation existed which materially adversely affected
the financial condition of the Lessee;

(viii) at the time of the execution of this Lease, no
material adverse change has occurred in the condition,
financial or otherwise, of the Lessee since December 31, -
1974; and : - '

_ (1x) at the time of the executlon of this Lease,
‘no"default exists. under any indenture, mortgage, deed
of trust, bank loan or credit agreement or other agree-
.ment or instrument to which the Lessee is a party or

by which it may be bound. ‘

_ . On each Closing Date'the-Lessee will deliver to
the Lessor counterparts of the written opinion of c0unsel
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'forvthe Lessee, addressed to the Lessor and -the Vendor,

in scope and substance satisfactory to the Lessor, the Vendor
and their respective counsel, to the effect set forth in
clauses (i), (ii),- (iii), (iv), (v) and (vi) of the preceding
paragraph. ' ‘

§ 16. Recording. The Lessee, at its own expense,

will cause this Lease, the Security Documentation and. any -
-assignment hereof or thereof to be filed and recorded with

the Interstate Commerce Commission in accordance with Section
20c of the Interstate Commerce Act and deposited with the
Registrar General of Canada (notice of such deposit to be ‘
forthwith given in The Canada Gazette) pursuant to Section 86

0of the Railway Act of Canada. The Lessee will undertake the

filing, registering, deposit, and recording required of the
Lessor under the Security Documentation and will from time to
time do and perform any other act and will execute, acknowl-
edge, deliver, file, register, record (and will refile,

rereglster, deposit and redeposit or rerecord whenever

required) any and all further instruments required by law or .
reasonably requested by the Lessor or the Vendor for the pur--
pose of proper protection, to their satisfaction, of the Ven-

"dor's and the Lessor's respective interests. in the Units,. or

for the purpose of carrying out the intention of this Lease,
the Security Documentation and the assignment thereof to the
Vendor; and the Lessee will promptly furnish to the Vendor
and the Lessor evidence of all such flllng,'reglsterlng,
depositing or recording, and an opinion or opinions of coun-
sel for the Lessee with respect thereto satisfactory to the
Vendor and the Lessor. This Lease and the Security Documen-
tation shall be filed and recorded with the Interstate Com-
merce Commission prior to the delivery and acceptance here- .
under of any Unit.

§ 17. Interest on Overdue Rentals. Anything to the

contrary herein contalned notwilthstanding, any nonpayment of
~rentals and other obligations due hereunder shall result in-

the obligation on the part of the Lessee promptly to pay, to
the extent legally enforceable, an amount equal to 11% per
annum of the overdue rentals and other obligations for the’

- period of time during wh1ch they are overdue or such lesser

amount as may be legally enforceable.

§ 18. Notices. Any notice required or permltted to
be given by elther party hereto to the other shall be deemed.
to have been given when malled first class, postage prepaid,

_addressed as follows:.
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(a) if to the Lessor, at 550 Broad Street, Newark,
New Jersey 07102, with a copy to the Beneficiaries
addressed to Borg-Warner Equities Corporation, One IBM
Plaza, Chicago, Illinois 60611, Attention: Vice
Pre81dent——Lea51ng Division, and to Puget Sound Natlonal
Bank, 1119 Pacific, Tacoma, Washington 98402, ‘and

(b) if to the Lessee, at 176 East Fifth Street, St.
Paul, Minnesota 55101, attention: R. C. Burton, Jr.,
Assistant Vice President, Finance Planning,

' or addressed to either party at such other address as such
party shall hereafter furnish to the other party in writing.

~§ 19. Severability; Effect and Modification of

~Lease. Any provision of this Lease which is prohibited or :
unenforceablée in any jurisdiction, shall be, as to such jur- .
isdiction, ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provi- _
sions hereof,; and any such prohibition or unenforceability in.
"any jurisdiction shall not invalidate or render unenforceable
such provision in any other jurisdiction.

Except for the Adjustment Agreement, this Lease
exclusively and completely states the rights of the Lessor -~
and the Lessee with respect to the leasing of the Units and
supersedes all other agreements, oral or written, with
respect thereto. No variation or modification of this Lease
and no waiver of any of its provisions or conditions shall be
-valid unless in writing and signed by duly authorized signa-
tories for the Lessor and the Lessee. o

: § 20 Executlon. This Lease may be executed in
several counterparts, such counterparts ‘together constituting

" but one and the same instrument, but the counterpart deliv-
ered to the Vendor pursuant to the Assignment hereof to the
Vendor shall be deemed to be the original and all other coun--
terparts shall be deemed duplicates thereof. Although for

convenience this Lease is dated as of the date first set
forth above, the actual date or dates of execution hereof by .-
the partles hereto is or are, respectively, the date or dates_
stated in the acknowledgments hereto annexed

_ _ § 21. Law Governing. The terms of this Lease and
all - rights and obligations hereunder shall be governed by the
laws of the State of Minnesota; provided, however, that the

parties shall be entitled to all rights conferred by Section
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20c of the Interstate Commerce Act . and Section 86 of the
Rallway Act of Canada.’ '

: § 22. Immunities; No Recourse. No recourse shall
' be had in respect of any obligation due under this Lease, or '
‘refered to herein, against any incorporator, stockholder,
director or officer, as such, past, present or future, of the
parties hereto or the Beneficiaries, whether by virtue of any
~constitutional provision, statute or rule of law, or by
enforcement of any assessment or penalty or otherwise, all
- such liability, whether at common law, in equity, by any con- |
~stitutional provision,- statute or_otherwise, of such incor-
porators, stockholders, directors or officers, as such, being -
forever released as a condition of and as con51derat10n for
the executlon of this Lease. :

vIt is expressly understood and agreed by and

between the parties hereto, anything herein to the contrary
" notwithstanding, that each and all of the representations,
-undertakings and agreements hereln made on the part of the
Lessor are each and every one of them made and intended not
- as personal representations, undertakings and agreements by ,
" First National State Bank of New Jersey or for the purpose or
with the intention of binding said bank personally, but are
made and intended for the purpose‘of binding only the Trust.

- 'Estate as such term is used in the Trust Agreement, and this

Lease is executed and delivered by said bank solely in the .
exercise of the powers expressly conferred upon said bank as
trustee under the Trust Agreement; and that no personal lia-.
bility or personal responsibility is assumed by or shall at
"any time be asserted or enforceable against said bank, or the
“ Beneficiaries or on account of any representation, undertak-

ing or agreement of the Lessor or the Beneficiaries, either
‘expressed or implied, all such personal liability, if any,:
being expressly waived and released by the Lessee and by all
persons clalmlng by, through or under the Lessee.

’ § 23.° Agreements for Benefit of Beneflclarles.-
'All rights of the Lessor hereunder (including, but not lim-
.ited to, its rights under §§ 6, 7, 9 and 10 and the right to
receive the rentals payable under this Lease) shall inure to
the benefit of the Beneficiaries and ‘any of the Benef1c1ar—
ies' a551gns under the Trust Agreement. :

§ 24. Mlscellaneous.v The Lessee will cause .to b-/<f
furnished to the Veni7§5promptly after each Closing Date (ap

deflned in the Securi Documentation) a schedule, in'such

d@uim ca,ﬂ%wwx
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number of counterparts as shall be requested by the Vendor,¢
the Lessor and the Beneficiaries showing the respective '

. amounts of pr1nc1pal and interest payable on the Conditional -

Sale Indebtedness (as defined in the Security Documentation)
on each Payment Date (as defined in the Security Documenta-
tion) and promptly after any Casualty Occurrence any such .
revised schedule requ1red by Artlcle 7 of the Securlty Docu-'

mentation.

IN. WITNESS WHEREOF,'the parties hereto have exe--

~cuted or caused. thls 1nstrument to be executed as of the dateﬂ.
- first above wr1tten. . _

BURLINGTON NORTHERN INC.,

"by_

[Corporate Seal},t . . 'Executive Vice President

Attest:

Asslistant Secretary

FIRST NATIONAL STATE BANK OF .
NEW JERSRY, as Trustee, -




~ STATE OF MINNESOTA, )
o ' _ ) ss.:
'COUNTY OF RAMSEY , )

On this day of - . 1975, before me per-
sonally appeared ‘ to me personally
known, who, being by me duly sworn, says that he is an Execu-
tive Vice President of BURLINGTON NORTHERN INC., that one of
‘the seals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was. _
signed and sealed on behalf of said corporation by authority -
of its Board of Directors, and he acknowledged that the exe-
~cution of the foregoing 1nstrument was the free act and deed

of said corporatlon. _

| Notary Public
- [Notarial Seal]

‘My Commission expires



STATE OF NEW JERSEY, )

) ss.:
COUNTY OF ESSEX, )
On this- \s da _Qﬁ ' v , 1975)1befo:e me pefAj
sonally appeared \NJkawWh X , to me personally:

known, who, being by me duly sworn, says that he is a Vice
-President of FIRST NATIONAL STATE BANK OF NEW JERSEY, that
one of the seals affixed to the foregoing instrument is the
corporate seal of said national bank, that said instrument
‘was signed and sealed .on behalf of said national bank by
authority of its Board of Directors, and he acknowledged that
the execution of the foregoing 1nstrument was the free act

and deed of sa1d national bank.
/ou, (016/&%&/

' Notary Publlc

_ELsm C. BALKE
NOTARY PUBLIC OF New JERSEY

[Notarial Seal]
a My Commissfon Expires August 8,1978

My Commission expires



SCHEDULE A TO LEASE NO. 2

- Lessee's
A - ' Road Numbers
Type. . - Quantity ' - (Both Inclusive)
3,000 hp model U30-C 100 BN5300-5305;
diesel-electric - © 5363-5364;
-locomotive . ‘ S "~ 5384; 5939
| 10 - " BN5835-5839;

5940-5944



SCHEDULE B TO LEASE.

Percentage ofiv_sT,

Renta1 Paymeh£s Purchase Price*

Payments 1 - 8 | © 3.2856%

PayﬁentS'fQ —120 e _ifO897% _f

Payments 21 - 30 . 7.9739%

* AS defined in the Security Documentation.



Annex I to Lease No. 2

--ADJUSTMENT,AQREEMENT
AMONG
303§;NGTQN'&ORTH3R§,iNCT'
AND

BORG-WARNER EQUITIES CORPORATION
' rand : : :
- PUGET SOUND NATIONAL BANK

3

Dated as oijéY"l} 1975




, ADJUSTMENT AGREEMENT dated as of May 1.
1975, among BURLINGTON NORTHERN INC. (herein-
after called the Lessee) and. BORG-WARNER
EQUITIES CORPORATION and PUGET SOUND NATIONAL
BANK (herelnafter called the Owners).

WHEREAS the Owners, pursuant to a Trust Aqreement
dated as of the date hereof (hereinafter called the Trust

" Agreement and said trust created thereby being hereinafter
‘called the Trust), propose to authorize and direct First
National State Bank of: New Jersey (hereinafter called the’
Lessor) to purchase certain units of railroad equipment
(hereinafter called the Equipment or the Units) from General
Electric Company (hereinafter called the Builder), pursuant
to a Conditional Sale Agreement No. 2 dated as of the date
hereof (hereinafter called the Securlty Documentation) sub-
- stantially in the form of Exhibit a-1 to the Flnance Agreement
referred to below; and :

WHEREAS the Lessee will lease from the Lessor all
the units of the Equipment so purchased “or such lesser
number of units of Equipment as are delivered and accepted
under the Security Documentation, pursuant to a Lease of
‘Railroad Equipment No. 2 in substantially the form attached
to the Security Documentation as Annex C (such lease being
hereinafter called the Lease), and

WHEREAS the Lessee has arranqed for financing of

. the Equipment by a -limited number of :finan¢ial institutions .
(herelnafter called the Investors). Pursuant to such financ-
ing arrangement First National Bank of Minneapolis (herein-
after called the Agent) has entered into-a Finance Agreement
substantially in the form of Exhibit I hereto (hereinafter
called the Finance Agreement), with the Investors. pursuant
to which the Investors will furnish 67.84993% of the Purchase
Price (as defined in the Security Documentatlon) of the
Equ1pment- and -

WHEREAS the securlty 1nterest of the Bu11der in _
the units of Equipment will be conveyed to the Agent pursuant
to an assignment of the Security Documentatlonfand the Lease”
will be assigned to the Agent until the Lessor fulfills all.
‘its obligations under the Security Documentation, including
payment of the Conditional Sale. Indebtedness (as therein:
defined) and interest thereon, without regard to any limita-



tlon of 11ab111ty of the Lessor contalned thereln and the
Lessee will consent to such assignment of the Lease;

NOW, THEREFORE in con31derat10n of the. agreements
and the covenants herelnafter ‘contained, ‘the parties hereto.
hereby agree as follows: ‘ s

1. The Trust and the Owners, as the owner of the
Units, shall be entitled to: such deductlons, credits and
other benefits as are provided by the Internal Revenue Code
of 1954, as amended to the date hereof (hereinafter called
the Code), to an owner of property, including, without limi-
tation, (1) the maximum depreciation deduction with respect
to the Units authorized under section 167 of the Code utiliz- "
ing the "asset depreciation range" of twelve years for: the
Units prescribed in accordance with section 167(m) of the
Code, for an asset described in Asset Guideline Class No.
00.25 as described in Revenue Procedure 72-10 I.R.B. 1972-8,
taking into account an estimated gross salvage value of 15%
of the Purchase Price of the Units which will be reduced by -
10% of the Purchase Price of such Units as provided in section
167(f) of the Code, employlng the double-declining- -~balance
method of deprec1dt10n switching to the sum-of-the-years
digits method of depreciation when most beneficial to the
" Trust (such deduction being herein called the ADR Deduction),
(ii) deductions with respect to interest payable under the
Security Documentation pursuant to section 163 of the Code
(such deduction being herein called the Interest Deduction),

and (1ii) the 10% investment credit (herein called the Invest-

ment Credit) with respect to the Purchase Price of the Units
pursuant to section 38 and related sections of the Code. The
Owners agree that they will claim the Investment Credit and
will cause the Trust to claim the ADR Deduction and the Inter-
est Deduction to the extent permissible under the Code.

The Lessee agrees that nelther it nor any corpora—-
tion controlled by it, 'in control of it, or ‘under common
control with it, directly or indirectly, will at any time -
take any action or file any returns or other documents incon-
sistent with the foregoing and that each of such corporations
will file such returns, take such actions and execute such
‘documents as may be reasonable and necessary to facilitate
accomplishment of the intent hereof. The Lessee agrees to-
keep and make available for inspection and copying by the ,
Owners such records as-will enable the Owners to determine. the
extent to which they and the Trust, as the case may be, are
entitled to the benefit of the Investment Credit, the ADR
Deduction and the Interest Deduction with respect to the
Units. :



The Lessee represents and warrants . that (i) all

_ the Unlts constltute ‘'property the: full Purchase Price of

which qualifies for the Investment Credit under section 50
of the Code; (ii) at:the time the Trust becomes the owner
of the Units, the Units will constitute "new section 38 _
property" within the meaning of section 48(b) of the Code .
and at the time the Trust becomes the: owner of the Units,.
the Units will not have been used by any person so as to
preclude "the original use of such property" within the
meaning of sections 48(b) and 167(c)(2) of the Code. from
commencing with the Trust; (iii) at all times during the
term of the Lease, each .Unit will constitute "section 38
property" within the méaning of section 48(a) of the Code;
(iv) the Lessee will maintain sufficient records to verlfy
such use,:which records will be furnished to the Owners ‘

'w1th1n 30 days after receipt of a written ‘demand therefor.

If by reason of any inaccuracy in law or in fact

B of the’ representatlons and warranties set forth in the preced—
._1ng paragraph or by reason of the termlnatlon of the Lease

or the Lessee's-loss of the rlght to use the Equipment under
the Lease or the sale or other ‘disposition of “the interest

'of the Owners or the Trust in the. Equipment after the occur-

rence of an Event of Default under § 10 of the Lease, or:
any act or omission of the Lessee or the inaccuracy of -any

'_statement in any letter or document furnished to. the Owners

by the Lessee in connection with any application for ruling
of the Internal Revenue Service or otherwise, or, until ‘
a favorable Ruling (as hereinafter defined) is received
by the Owners, if»for any reason- the Owners or- the Trust,

as the case may be, shall lose, or shall not have, or shall_
lose the right to claim, or shall suffer a disallowance

of or shall suffer recapture of, all or any portion of the

- Investment Credit, the ADR Deduction, or the Interest Deduc-
.tion with respect to all or part of any Unit, then the rentals.

for the .Units set forth in § 3 of the Lease . shall, on the’

" next succeeding rental payment date after written notice
to the Lessee by the Owners of such fact, be increased to

such amount or amounts as shall, in the reasonable opinion of -

”the Owners, cause the Owners' after tax economic and account-

ing yields and cash flows to equal the after-tax economic and 1
accounting ylelds and cash flows (computed on the same' assump—'
tions -as utilized by the Owners in originally evaluating thlS

_transaction) that would have 'been realized by the Owners if

the Owners or the Trust, as the case may be, had been _
entitled to utilize all the Investment Credit, the ADR Deduc—“

tion and»the,IntereSt_Deduction, and’ the Lessee shall forth- .



with pay to the Owners as additional rental the amount of
any interest and/or penalties which may be assessed by the
United States of America or any other taxing jurisdiction '
against the Owners or the Trust, as the case may be, attribu-
table to the loss of all or such portion of the Investment
Credit, the ADR Deduction or Interest Deduction; provided,
however, that such rental rate shall not be so increased

" 1f the Owners or the Trust, as the case may be, shall have

lost, or shall not have, or shall have lost the right to

" claim, or shall have suffered a disallowance of, or shall

have been required to recapture all or any portion of the

Investment Credit, the ADR Deduction or the Interest Deduction

with respect to all or part of such Unit as a direct result.
of the occurrence of any of the following events:

(1) a Casualty Occurrence with respect to such
Un1t, i1f the Lessee shall have paid to the Trust the"
amounts stlpulated under § 7 of the Lease; ’

(il) a transfer or other dlspositlon by the
Owners or the Trust of any interest in such Un1t or
the reduction by the Owners or the Trust of its inter-
est in the rentals from such Unit under the Lease
(other than pursuant to the assignment'of the Lease

" to the Vendor), unless, in each case, an Event of
Default shall have occurred and be contlnulnq,

(iii) the failure of theAOwners to claim in a
timely manner the Investment Credit, or the Trust to
claim in a timely manner the ADR Deductlon or the
Interest Deductlon,'

(1v) the failure of the Owners to have suff1c1ent
11ab111ty for Federal income tax agalnst which to credit
such Investment Credit or sufficient income to benefit
from the ADR Deduction or the Interest Deductlon, as
appllcable,

(v) any amendment of the Securlty Documentatlon
without the prlor w11tten consent of the. Lessee; or

_ (vi) the failure of the Trust to ‘maintain its .

" tax status as a partnershlp as a result of any action
or failure to act on the part of the Lessor or the
Owners. : '

(v) any amendment of the Security’ Documentatlon
w1thout the prior written consent of the Lessee; or



(v1) the failure of the Trust to malntaln its
‘tax status as a partnership as a result of any actlon,
or failure to act on the part of the Lessor or the
Owners.

In the event that .rental- rates under § 3 of the .
Lease shall be adjusted as provided in the immediately pre—
ceding -paragraph, applicable casualty values set forth in

. § 7 of the Lease shall be appropriately adjusted; provided
-that no such ad]ustment shall decrease the rental rates

or the casualty’ values set forth in said § .7 below that
which is necessary to satisfy the obllgatlon of the Lessor

‘under the Security Documentation (without giving effect

to any 11m1tat10n of liability of the Lessor contalned therein).

Prior to or within three months after the executlon
of the Lease, the Owners and the Lessee will make joint '

‘application for and will d111gently seek a ruling (hereinafter

called the Rullng) from the Internal. Revenue Service (hereln—

~after called the Serv1ce) to the effect that for Federal
'1ncome tax’ purpOSes- ' o ‘ '

(i) the Trust does not constitute a trust within
the meaning of Regulation Section 301.7701-4 and Sub-
-chapter J of the Code, and will not be regquired to
file a fiduciary 1ncome tax return for Federal income
‘tax purposes,

{ii) the Trust will constltute a partnershlp w1th1n
the meaning of sections 7701(a)(2) and 761(a) of the
Code and Requlation Section 301.7701-3(a), and not
constitute an association taxable as a corporation
within the meaning of section 7701(a)(3) of the Code N
and Requlation Section 301.7701-2, and will be required
to file a partnership return of income for Federal
income tax purposes; :

(111) the Trust as a partnersh1p,'w1ll be reaulred
to make all elections required to be made by’ partnershlps
and be permitted to make all elections permitted to
be made by partnerships under Subchapter K of the Code
and the Regulations promulgated thereunder,

_ (1v) the Lease, .under which the units of Equ1pment -
.will be: léased by the. Trust. to the Lessee, constitutes

a lease and not a conditional sale or, f1nanc1ng arrange—.‘
ment for Federal income tax purposes, o



. (v) interest paid by the Trust. onithe Conditional
Sale Indebtedness will be deductible by it, as a partner-
ship, under sectlon 163(a) of the Code; A _

(vi) the Trust, as a partnershlp, will be entitled
to depreciate the units of Equipment under any method.
of depreciaton prescribed in section 167(b)(l), (2)
or (3) of the Code;

(vii)- the units of Equipment are described and

included in Asset Guideline Class No. 00.25 as described
" in Revenue Procedure 72-10, and the Trust, as a partner-
ship, may elect, in aCcordance with section 167(m)

of the Code, to-utilize the lower limit of the asset.
depreciation range of 12 years, prescribed in said

Asset Guideline Class in depre01at1ng each unit of
Equipment; .

(viii) the Owners, as partners in the Trust, will.
be required to report in their respective Federal cor-
porate income tax returns, their respective shares.
of the partnership taxable income of said Trust, and
to deduct their respective shares of the partnership
net loss for Federal income tax purposes, to the extent
of their respective bases, for Federal income tax pur-
poses, in the partnership; ' . B -

(ix) the partnership's basis in the Equipment
under Section 1011 of the Code and related sections
shall be the purchase price of the Equipment (including
the portlon financed with nonrecourse . debt),

(x) the Equipment qualifies as new Section 38
property and the Trust as a partnership may claim
Investment Tax Credit of 10% on its basis in the
Equ1pment- :

(xi) the payments to be made by the Lessee under
the Lease for the use of the Equipment constitute rent
and the Lessee is entitled to a deduction under Section
162(a)(3) of the Code for such payments.

Nothing herein shall preclude the Owners from
applylng for and seeking such other rulings of the Service
not inconsistent with the rulings hereinbefore described

"as the Owners may. deem in their sole discretion advisable,

The Lessee will join in the request for the Ruling and will



‘interest of the Owners in each Unit then subject to the

furnish such documents, records and representations, includ-
ing, but not limited to, evidence of estimated useful life
and estimated residual value of the Equipment, sufficient
to support the matters claimed in the request for the Ruling

- as shall be deemed necessary and approprlate for such request

by the Owners.

In the event that any amendment is required hereto

- or to the Lease or the Security Documentation by the Internal

Revenue Service in order to obtain a favorable ruling, the
Owners agree to. enter into such amendment (or direct the
Lessor so to do) upon written request of the Lessee if,

in their sole judgment, such amendment does not adversely
affect the interests of the Owners in any material respect
and the Agent consents thereto. If any such amendment (i)
would by its terms require a revision of the rental rates
set forth in § 3 of ‘the Lease or the casualty. values set
forth in § 7 thereof, ‘then such rental rates .and casualty
values shall be increased or decreased .by. such amount as,
in the reasonable oplnlon of the Owners, will cause ‘the
Owners' after-tax economic and accountlng yields and cash
flows under the Lease to equal the after-tax economic’ and

accounting yields and cash flows (computed -on the same

assumptions as utilized by the Owners in originally evaluat-
ing the transaction contemplated hereby and by the Security
Documentation) that would have been available to the Owners
had such amendment not been necessary, or (ii) would, in
the reasonable opinion of the Owhers, increase the rlsks
or burdens of the Owners in respect of such contemplated

~transaction, then the rental rates set forth by § 3 of the

Lease and the casualty values set forin in § 7 thereof shall
be increased by such amount as, in the reasonable opinion

of the Owners, will cause the Owners to be reasonably compen—
sated for such additional risk or burdens (taking into ’
account the assumptions, except for such additional risks

or burdens, as utilized by the Owners in originally evaluat- .
ing such contemplated transaction); provided, however, that
no such decrease will reduce. the amount of rentals or cas-
ualty values below that which is necessary to satisfy the
obligations of the Lessor under the Security Documentation
(without giving effect to any limitation of liability of

the Lessor_contained therein). The Lessee agrees that it
will, at its option, either (i) enter into such amendment
and pay such rentals and casualty values as are recalculated
as foresaid and prov1ded for therein, or (ii) purchase the

Lease from the Lessor on the rental payment date next suc—’



ceeding the date on which such recalculatlon is submltted
to  the Lessee by the Owners for an amount equal to the rental
payment or payments in respect of such Units due and payable:
on such rental payment date (as determined prior to such ‘
recalculation of rental) plus a sum equal to the difference
between (1) the higher of the‘"Falr Market Value" (as. defined
in the Lease) of such Units or the "Casualty Value" of such
Units (as determined prlor_to such recalculation of casualty
values in accordance with §-7 of the Lease), and (ii) the
balance of the Conditional Sale Indebtedness ‘then remaining
unpaid in respect of such Units. If the Lessee exercises
its option to purchase the Units, then the Lessee shall
assume the obligations of the Lessor under the Security
Documentation without regard to any l1m1tatons of 11ab111ty
contained thereln. _

In the event that, due to a change in any law in

_respect of Federal income taxes or in any regulation issued

thereunder enacted (i) after the date of execution of the
Lease and on or prior to December 31, 1976, and (11) taking

‘effect before the later of (x) the date of the recelpt of the

favorable Rullng or (y) September 8, 1975, the Owners' after-

- tax economic and accounting yields and cash flows under the.
Lease shall be increased or decreased as a result thereof,

then the rental rates set forth in § 3 of the Lease and the
casualty values set forth in § 7 thereof shall be ‘increased’
or decreased by such amount as, in the reasonable . oplnlon
of the Owners, will cause the Owners' after- tax economic

- and ‘accounting yields and cash flows under the Lease to

equal the after—tax economic and accounting yields and cash
flows (computed on the same assumptions as utilized by the .
Owners in originally evaluating this transaction). that would
have been available to the Owners had such law or regulation
not -changed; provided, however, that if such rental rates

and casualty values shall be adjusted as a result of an

increase in the Investment Credit then such adjustment shall

be ‘calculated in order to apportion ‘equaly any benefits
- from such increase and such adjustment in rental rates shall

be applicable for the last 10 rental payments pursuant to
§ 3 of the Lease, provided, further, in the event that the
Federal income tax rate of the Owners is reduced pursuant

- to a bill introduced before the House Ways and Means Commit=-

tee before the later of (i) the date a favorable Ruling is-
received or (ii) September 8, 1975, and such bill is enacted
on or prior to December 31, 1976, then the rental rates set .
forth in § 3 and the casualty values set forth in § 7 of

the Lease will be increased in order to apportion equally



ar

between the Owners and the Lessee any and all negative
effects on the Owners' after-tax economic and accounting
yields and cash flows. . It is understood and agreed that

no such decrease shall reduce the amount of rentals or cas-
ualty values below that which is necessary to satisfy the
obligations of the Lessor under the Security Documentation
without giving effect to any limitation of 11ab111ty of

- the Lessor contalned therein.

: In the event a claim shall be made by the Internal

. Revenue Serv1ce with respect to the disallowance of the
Investment Credit, ADR Deduction or Interest Deduction in
respect of any Unlt, the Owners agree to take such ‘action .

in connection with contesting such claim as the Lessee shall:
reasonably request from time to time; provided, however,

that: (i) 'within 30 days after notice by the Owners to

the Lesseée of such claim, the Lessee shall make request

that such claim be contested; (ii) the Owners, at their sole
option, may forego any and all administrative appeals, pro-'
ceedings, hearings and conferences with the Internal Revenue =
Service 'in respect of such claim and may, at their sole option,
either pay (in which event the additional rental provided

for in this Paragraph 1 will become  due and payable) the

tax claimed and sue for a refund in the approprlate United
States District Court and/or the United States Court of Claims,
as the Lessor shall elect, or contest such claim in the

Tax Court of the United States, considering, however, in

good faith such request as the Lessee shall make concerning

the most appropriate forum in which to proceed; (iii) prior

to taking such action, the Lessee shall have furnished the
Owners with an opinion of independent tax counsel satisfactory
to the Owners to the effect that a meritorious defense exists
to such claim; and (iv) the Lessee shall have indemnified

the Owners in a manner satisfactory to them for any liability
or loss which the Owners may incur as the result of contesting
such claim and shall have agreed to pay the Owners on demand
all costs and expenses which the Owners may incur in connectlon
with contesting such claim, including, without limitation,

(A) reasonable attorneys‘ and accountants' fees and dis-
bursements and (B) the amount of any interest or penalty.

which may ultimately be payable to the United States Gov--
ernment as the result of contesting such claim, and the

Lessee shall have furnished reasonable security for such

" indemnification as may be requested. In the case of any _
such claim by the Internal Revenue Service referred to above,
the Owners agree promptly to notify the Lessee in writing

of such claim and agrees not to make payment of the tax




-

claimed for at least 30 days after the giving of such notice
and agree to cooperate with the Lessee in good faith in
order to effectively contest any such claim. The Owners
will not agree to the release, compromise or settlement

of any action or proceeding taken in accordance with this.
Paragraph 1 by the Owners w1thout the prior written consent
of the Lessee.

f‘If the Owners' right to claim all or any part of
the full Investment Credit and the Trust's right to claim
all or any part of the full ADR Deduction or Interest Deduc-

-tion with respect to a Unit, which was not claimed or was

disallowed, shall be established by the final ‘judgment or
decree of the court or administrative agency having juris-
diction thereof, or if the Owners shall release, waive, com-
promise or settle any claim without the written consent of

‘the Lessee, then, on the next succeeding rental payment

date thereafter,; or after such judgment or decree shall’
have become final, as the case may be, the rental rate in

-respect of such Un1t 'set forth in § 3 of the Lease shall

again become applicable’ to such Unit and the Owners ‘shall
forthwith upon:demand of the Lessee reimburse Lessee in

an amount equal to the excess, if any, of (i) the sum of
(A) the difference between the increased rental paid by _
the Lessee with respect to such Unit pursuant to the fourth

‘paragraph of this Paragraph 1 and the rental rate applicable

to such Unit pursuant to § 3 of the Lease and (B) any intere
and/or penalties paid by the Lessee to the Owners pursuant
to the fourth paragraph of this Paragraph 1 over (ii) the
difference between (A) an amount equal to interest at the
rate of 15% per annum on the amount of any Federal income
tax paid by the Owners on account of ‘the disallowance or
inability to claim the Investment Credit, ADR Deduction

or Interest Deduction on such Unit and (B) the amount of

any interest to which the Owners would be entitled in con-
nection with the refund of any tax paid on account of such

10
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disallowance or inability to claim; provided, however, that

if the amount calculated in accordance with clause (ii) -~
exceeds the amount calculated in accordance with clause

(i), the Lessee shall pay such excess to the Owners promptly
on demand. -

2. The Oﬁners agree ‘that if. the . InVestors do

not furnish their funds to the Agent. pursuant to the F1nance_'

- Agreement so that the Agent may pay on each Closing Date

(as defined in the Security Documentat1on) the amounts owed
to the Builder pursuant to Section»4 of the Agreement and -
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Assignment-dated as of May 1, 1975, between the Lessor and
the Builder in respect of any Unit, they will pay the amounts
which would have otherwise been paid to the Builder pursuant
to said Section 4 in respect of such Unit; provided, however,
that the Owners shall not be required to pay such amounts
unless pr1or to such payment each of the conditions precedent
set forth in the eighth paragraph of Article 4 of the Condi--
tional Sale Agreement as conditions to the payment prov1ded
for therein shall have been fulfllled

If the Owners make .such payment as aforesaid,

-they shall recalculate the rental due and payable by the

Lessee pursuant to § 3 of the Lease and the casualty values

. due pursuant to § 7 thereof in respect of such Unit to amounts

satisfactory to the Owners and shall, within 30 days following
such Closing Date, submit to the Lessee such recalculated
rental and casualty values in respect of such Unit. ' The
Lessee shall have ‘the optlon to either (1) elect to pay

the rentals in. respect of such Unit as so recalculated and

be obligated in respect of such recalculated casualty values,
or (ii) on March 8, 1976, to purchase such Unit from the
Lessor for an amount equal to the rental payment or payments
in respect of such Unit due and payable on such date (as

determined pursuant to such recalculation of rentals), plus

a sum equal to the higher of the "Fair Market Value" (as
defined in the Lease) of such Unit, or the "Casualty Value"
of such Unit as of such date (as determined'prior to such
recalculation of casualty values in accordance with § 7

of the Lease). The Lessee may make the election referred

to in clause (i) of the preced1ng sentence at any time fol-
lowing such submission of recalculated rentals and casualty
values to and including March 8, 1976, by advising the Owners

" in writing; provided that if the Lessee fails to purchase
- any such unit on March 8, 1976, in accordance with clause

(ii) of such sentence, it shall be deemed to have elected .
to pay such recalculated rentals and to be obligated in

~respect of such recalculated casualty values, and from and

after such date such recalculated rentals and casualty values
shall be in effect.

3. It is understood and agreed that the rental _ »
rates set forth in § 3 of the Lease and the casualty values -
set forth in § 7 of the Lease have been computed on the

- basis that pursuant to the Security Documentation a group

of 10 units of Equipment will be delivered on or prior to
July 31, 1975, and settled for on that date and a group
of 10 add1t1onal units of Equ1pment will be dellvered on
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or prior to September 8, 1975, and settled for on that date.

In the event that delivery and settlement for any Unit within
said groups occurs after the delivery and settlement date

for such group (such delivery and settlement not to occur .
later than September 8, 1975), then the interim rental rates
set forth in § 3 of the Lease shall be adjusted to such

amount as, in the reasonable opinion of the Owners, will

cause the Owners' after-tax economic and accounting yields A
and cash flows under the Lease to egual the after-tax economic
and accounting yields and cash flows (computed on the same
assumptions as utilized by the Owners in originally evaluating
this transaction) that would have been available to the '
Owners. had such delivery and settlement not been changed;
provided, however, that no such adjustment shall reduce

the amount of rentals or casualty values below that which
is necessary to satisfy the obllgatlons of the Lessor under
the Security Documentation without giving effect to any
limitation of llablllty of the Lessor contalned therein.

4. The'Owners conflrm,that'they have dellvered

. to Peat, Marwick, Mitchell & Co. copies of the assumptions

on which they have based their after=tax economic and
accounting yields and cash flows in orlglnally evaluatlng
this transaction and agree to furnish to the Lessee .a writ-
ten confirmation by Peat, Marwick, Mitchell & Co. that any
rental or casualty value adjustment required under Para-
graphs 1l-or 3 of this Adjustment Agreement have been made
in a manner consistent with such assumptlons.

5. All payments to be made by the Lessee under
the Lease will be free of expense (after giving effect to
Federal, state and local income tax benefits accruing to
the Lessor and the Owners) to the Lessor and the Owners
for collection or other charges and will be free of expense
(after giving effect to Federal, state and local income
tax benefits accruing to the Lessor and the Owners) to the
Lessor and the Owners with respect to the amount of any

‘local, state, federal, or foreign taxes (other than any

United States federal income tax payable by the Owners in
consequence of the receipt of payments provided for herein
and other than the aggregate of all state or city income
taxes or franchise taxes measured by net income based on
such receipts, up to the amount of any such taxes based
on such receipts which would be payable to the state and

city in which the Owners have their principal place of

business without apportionment to any other state, except
any such tax which is in substitution for or relieves the
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Lessee from the payment of taxes which it would otherwise

be obligated to pay or reimburse as herein provided) or
license fees, assessments, charges, fines or penalties (all
such expenses, taxes, license fees, assessments, charges,
fined and penaltiés being hereinafter called impositions)
hereafter levied or imposed upon or in connection with or
measured by the Lease or any sale, rental, use, payment,.
shipment, delivery or transfer of title under the terms

of the Lease or the: Security Documentation, all of which
1mp051t10ns the Lessee assumes and agrees to pay on demand
in addition to the payments to be made by it provided for

in the Lease. The Lessee will also pay promptly all 1m9051—
tions which may be imposed upon any Unit or for the use _
or operation thereof or upon the earnings arising therefrom
(except as provided above) or upon the Lessor solely by
reason of its ownership thereof or upon the Owners solely

by reason of their interest therein and will keep at all
times all and every part of such Unit free and clear of

all impositions which might in any way.affect the title

of the Lessor or the interest of the Owners or result in

a lien upon any such Unit; provided, however, that the Lessee
shall be under no obligation to pay any impositions of any
kind so long as it is contesting in good faith and by appro-
priate legal proceedings such impositions and the nonpayment
thereof does not, in the opinion of the Lessor and the Owners,
adversely affect the title, property or rights of the Lessor
and the Owners under the Lease or the Agent under the Secur-
ity Documentation. The Lessee agrees to give the Owners
notice of such contest within 30 days after institution
thereof. 1If any impositions shall have been charged or
levied against Lessor directly and paid by the Lessor or g
the Owners, the Lessee shall reimburse the Lessor or the'
Owners on presentatlon of an 1nv01ce therefor.

In the event that the Lessor shall become obligated
to make any payment to the Builder or the Agent or otherwise
pursuant to -any correlative provision of the Security Docu-
mentation, or the Owners shall become obligated to make
- payment to the Lessor pursuant to any correlative provisions
of the Trust Agreement, not covered by the foregoing paragraph
of this Paragraph 5, the Lessee shall pay such additional '
amounts (which shall also be deemed impositions hereunder)
to the Lessor as will enable the Lessor or the owners to
fulfill completely their obligations pursuant to said prov1-
sion.

In the event any returns, ‘statements or reports
with respéect to impositions are reguired to be made, the
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Lessee will make such returns, statements and reports in

‘'such manner as to 'show the interest of the -Lessor and the

Agent. in such Units; provided, howver, that the Lessor

shall, with respect to any state or political subdivision
thereof of the United States of America, file required
returns, statements, and reports relating to sales or use
taxes, and taxes, fees, and charges on or meéasured by Lessor's
earnings or gross receipts arising from the Units, or the
value added by the Lessor thereto, and remit the amount
thereof and the Lessee shall reimburse the Lessor promptly

- upon demand for the amount of such taxes, fees and charges.

In the event that, durlng the contlnuance of the
Lease, the Lessee becomes 11able for the payment or relmburse—.

ment of any imposition, pursuant to this Paragraph 5, such

liability shall continue, notwithstanding the expiration
of the Lease, until all such 1mp051t10ns are pald or relmbursed
by the Lessee. :

_ To the extent the Lessee may be prohlblted by law
from performlng in its own name the duties required by this
Paragraph 5, the Owners hereby authorize and will cause the »
Lessor toAauthorize'the Lessee to act in its own name and on
its behalf; provided, however, that the Lessee shall indemnify
and hold the Lessor and the Owners harmless from and ‘against
any and all.claims, costs, expenses, damages, losses and

‘liabilities incurred in connection therewith as a result

of, or incident to, any action by the Lessee pursuant to
this authorization. .

The Lessee shall, whenever requested by theé Lessor

or the Owners, submit to the Lessor or the Owners, as the

case may be, copies of returns, statements, reports, billings
and remittances, or furnish other evidence satisfactory -

to the Lessor and the Owners of the Lesseé's performance

of its duties under this Paragraph 5. The Lessee shall

also furnish promptly upon request such data as the Lessor

or the Owners reasonably may require to permit the Lessor's
or the Owners' compllance w1th the requlrements of tax1ng

'Jurlsd1ct10ns.

6. The Lessee. agrees to 1ndemn1fy, protect and
hold harmless: the Lessor, the Owners and ‘the Agent from
and against all losses, damages, injuries,- 11ab111t1es, ' :
claims and demands whatsoever, regardless of the cause thereof,

~and expenses in connection therewith, including, but not

limited to counsel fees and expenses, patent liabilities,
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penalties and interest, arising out of or as the result

of the entering into or the performance of or the occurrence
of a default or an Event of Default under the Security Docu-
mentation, the Finance Agreement or the Lease, the ownership
of any Unit, the ordering, acquisition, use, operation, con-
dition, purchasé, delivery, rejection, storage or return of
any Unit or any accident in connection with the operaton,
use, condition, possession, storage or return of any Unit
resulting in dagame to property or 1njury or- death to any
person, except as otherwise provided in § 14 of the Lease.
The indemnities arising under this paragraph shall continue
in full force and effect notwithstanding the full payment

-of all obligations under the Lease or the expiration or,

termlnatlon of the term of the Lease.

7. Wherever in this Adjustment Agreement ref-

o erence is made to the consent or request of, or approval,

authorization or direction by, the Owners, the same shall
mean the consent or request of, or approval, authorization
or direction by a majority in interest of the Owners based

-on the respectlve interests of the Owners 'in the Trust Estate

under the trust as set forth in Section 1.03 of such Trust
Agreement, and no Owner shall be liable to any other Owner
in respect of any action taken pursuant thereto. .

8. The Lessee's and the Owners' agreement to pay
any sums which may become payable pursuant to this Adjust-
ment Agreement shall survive the expiration or other ter-
mination of the Lease.

9. This Adjustment Agreement-mayfbe executed - -
in any number of counterparts, all of which together shall
constitute a single instrument. It shall not be necessary
for both parties hereto to execute the same counterpart,
if each party shall execute and deliver to the other party
at least one counterpart,

1 IN WITNESS WHEREOF, the partles hereto have caused}

~this Agreement to be executed by duly authorized officers

or other persons, as of the date first above written.
BURLINGTON . NORTHERN INC.,

by

. Executive Vice President
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bBORG?WARNER'EQUITiES-CORPORATION,f

by

'Vice-Ptesidént

PUGET SOUND NATIONAL BANK,

by

Vice Président



